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MEMORANDUN

Re: Power of.Preaident g3 Commander in Chlef of Milltary
Forces of the United States.

It may be stated at the very outset, that any
extended survey of the suthorities dealing with the power
of the President of the United Btates as Commander in
Chief of the land and naval forces irresistibly compels
the oonclusion that such power is no more capable of exact
definition than the power of Congresa to regulate com-
merce, but like such latter power, the scope and meaning
of the President's power must be arrived at through the

spplication of the proocsse of inolusion and exolusion.

The President's power, of course, stems from
Beotion 2 of Article II of the Constitution, and must
initially be construed in the light of certain other pro-
vigions of the Constitution which confer upon the Congresas
military and war powers, some of which would seem to
otherwise fall within the reasonable powers of a Commander
in Chief. The various Constitutional provisions thus
requiring to be read together are the following:

Ssaticn 2 of Article II reads ae follows:

"The Presldent shall be Commander in Chief
of the Army and Navy of the United States, and
of the Militia of the several States, when oall-
ed inﬁo the astual Service of the United States;

* * »
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Article I, Section 8, deolares Congress shall
have power -
"To declare War, grant Lettera of Marque
wnd Repriszl, and mske Rules concerning Cap-
tures on lLand and Water;
"To railse and support Armies, but no
Appropriation of Money to that Use shall be
for & longer Term than two Years;
¥T0 provide and malntain a Kavy;

7o make Rules for the Government and
Regulation of the land and naval Forces;

"To provide for calling forth the Militia
to exeaoute the Laws of the Union, supprees
Insurrections and repel Invasions;

"To provid# for organizing, arming, and
disoipling, the Militia, and for governing such
Part of them ag may be employed in the Servioce
of the United S8tates, reserving to the Biates
respectively, the Appolntment of the Officers,
and the Authority of training the Militia
aascording toc the diseipline presoribed by Con-
gress; "

Qhe foregoing provisions appear to lsave with
the Congress dominant power over the land and naval forges,
end t0 that extent considerably restriet the power of the
President ag Commander in Chief in filelde where, absent
such provisione, his will would reasonably be expected to

sontrol.

As will hereinafter be revealed, notwithstand-
ing the reservation in Oongress of dominant control over

war and militsry affairs, there were apprehenslons that
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aven the resiricted pover gﬁantod the President might well
constitute a danger to the peopls if such powers were at
any time exerted by an personally ambitious President.
Some of those apprehensions appear in Elliott's Debates,

now to be guoted.

I
ELLIOTT'S DEBATES

In the North Qarclina Qonvention, called for
consideration of the adoption of the proposed Federsal
Gonstitution, the following remarks sagourred in conneo-
tion with the Commander in Uhlef provision {(T1liott's
Debates, Vol. IV, pp. 107-108, 114-115)1

iMp, IREDELL. Mr, Chalrman, I was in hopes
that some other gentleman would have spoken Lo
thie olause. It conveys very important powers,
and ought not to be passed by. I beg leave, in
as few words as possible, to spesk my senti-
ments upon it. I belisve moat of the governors
of the aifferent states have DOWers similar to
those of the President. In salmost every sountry,
the executive has the command of the military
foroes. From the nature of the thing, %the ocom-
mand of armies ought to be delegated tc one per-
gon only. The seorsaoy, despatoh, and declslon,
which are neceasary in military operations, can
only be expeoted from one parson. The President,
thersefors, is to command the military forces of
the United Btates, and this power I think a
proper one; at the same time 1t will be found
to be sufficiently guarded. A very material
difference may be observed between thig power,
and the authority of the king of Greatl Britaln
under similar clrocumstances., The king of Great
Britaln is not only the commander-in-chlef of the
1and and naval forcses, but has power, in time of
war, to ralse fleets and ermies. He hes also
authority to declare war. The Presidsnt has not
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the power of aeclarln% war by his own asuthority,
nor that of raising fleete and armies. These
powers are vested in other handa. The power of
declaring war is expressly glven to Congress,
that is, to the two branches of the leglelature
-«the Senate, oomposed of representatives of the
state leglslatures, the House of Representatlives,
dsputed by the peopls at large. They have also
expressly delegated to them the powera of rals-
ing and supporting srmies, and of providing and
maintaining a navy.

"With regard to the militia, 1t must be
observed, that though he has the command of them
when salled into the aotual service of the United
gtates, yet he hap not the power of calling them
out. The power of calling theam out 1s vested in
Uongress, for the purpose of executing the laws
of the Unlon. ¥hen the militia are called out
for any purpose, some person must command them;
and who so proper as that person who has the
best evidenoe of his possesaing the general oon-
fidence of the psople? I trust, therefore,
that the power of commanding the militia, when
oalled forth intec the actusl servige of the United
States, will not be objescted to.

» ¥ *

¥¥r. MILLER scknowledged that the explana-
tion of this olause by the member from Edenton
had obviated some objections which he had to 1it;
but etill he could not entirely approve of 1t.
He oould not see the necessity of vesating this
power in the President. He thought that his in-
fluence would be too great in the country, and
particularly over the military, by being the
sommander-in-chief of the army, navy, and militia.
Re thought he could too easily abuse such exten-
give powers, and was of opinion that Congreas
- pught to have power to direct the motions of the
srmy. He considered it as a dafeot in the Consti~
tution, that 4t was not expresely provided that
Qongress should have the direetion of the motions
of the army.

*Mr. SPAIGHT answered, that it was true that
the command of the army and navy was glven to the
President; but that Congress, who had the power
of raising armies, ooculd gertainly prevent any
abuse of that authority in the President--that
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were

they alone hsd the means of supporting armies
and that the President was impeachable if he in
any manner abused his trust. He was surpriged
that any objection ehould be made to giving the
oommand of the army to one man; that it was well
known that the direction of an army could not be
preperly sxerclised by a numerous body of men;
that Congress had, in the last war, given the ex-
olusive command of the army to the commander-in-
chief, and that Aif they had not done so, perhaps
the independense of America would not have been
established. ®

In the Virginia Convention, the following remarks
made (Idem. Vol. III, pp. B9-80, 486-498):

"MR. HENRY: If your Ameriocan chief be a man
of ambition and ablilities, how eamsy is it for him
to render himself absolute! The army 1s in his
handg, and if he be 8 man of address, it will De
attached to him, and it wlll be the sublect of
long meditation with him to selge the first auspi-
olous moment to accomplish his design; and, sir,
will the American spirit solely relieve you when
thls happens? I would rather infinitely -- and I
an sure moat of this Convention are of the same
opinion -~ have a king, lords, and ocommons, than a
governnment so replete with such insupportable evils.
Irf we maks a king, we may presoribe the rules by
which he shall ruic hias people, and interpose such
gheocks ag shall prevent him from infringing them;
but the Presldent, in the fleld, at the head of his
army, can prescribs the terme on whioh he shall
reign master, so far that 1t will puzzle any
Amerlcan aver to get his neck from under the galling
yoke. 1 cannot with patience think of this idea.
if ever he vioclates the laws, one of two things will
happen: he will coms at the head of his army, to
carry every thing before him; or he will give ball,
or do what Mr. Chief Justioce will order him, If he
be gulilty, will not the recollection of his orimes
teach him to make one bold push for the Ameriocan
throne. Will not the immense dlfference between bhe-
ing magter of every thing, and being ignominicualy
tried and punisghed, powerfully excite him tc make
thie bold push? But, sir, where is the existing
force %o punish him? dJdan he not, at the head of his

‘5-
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& , beat down every opposition?! Away with your
reaident ! we shall have a king: the army will
gsalute him monarch: your militia will leave you,
and assist in making him king, and fight against
you: and what have you to oppose this foroe?
¥hat will then beocoms of you and your rightas?

¥ill not absolute despotism ensue?’

* » w R “*

*MR, GEOHGE MASON; snimadverting on the magni-
tude of the powers of the President, was alarmed at
the additional power of commending the army in
person. He admitted the propriety of his belng
sommander-in-chief, so far as to give orders and
hyve a general superinfendenoy, but he thought it
would be dangerous to let him command in person,
without any restraint, as he might make 2 bad use
of it. He was, then, olsarly of opinion that the
sonsent of a majority of both houses of longreess
should be required befors he could take the command
in person. If at any time it should be necessary
that he should take the personal command, either on
asoount of hig supesrior abilities or other causs,
then Congress would agree to it; and all dsngers
would be obviabed by requiring their oonsent. He
ealled to gentlemen's recollection the extent of
what the late commander-in-chief might have done,
from his great abilities, and the strong attachment
of both officers and soldlers towerds him, if, in-
stead of being disinterested, he had bsen an ambi-
tious man. 8¢ disinterested and amiable s chargo-
ter as General Washington might never command again.
The possibility of danger ought to be guarded
against., Although he did not disapprove of the
President's sonsultation with the prinelipal exeou-
tive officers, yet he objeocted to the want of an
exeoutive gounsil, whioch he congelved to be neces-
sary to any regular free government. There being
none such, he apprehended a oounoll would arise out
of the Senate, which, for want of real responsidility,
he thought dangerous. . . .

*MR, LEE reminded his honoreble friend that it
414 not follow, of necessity, that the President
should command in peraon; that he was to aommand as
2 oivil officer, and might only take the command
when he was & man of military talents, and the pub-
1ic safety required it. . . . '

-
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"MR, MASON replied, that he 414 not mean that
the Presldent wae of necessity to command, but he
might 1f he pleased; and if he was an ambitious man,
he might make & dangerous use of 1¢.

WR, GEORGE NICHOLAS hoped the committee would
not advert to this; that the army and navy were %o
be ralsed by Congress, snd not by the Presldent.
It wae on the same footing with our state govern-
ment; for the governor, with the councll, was to
imbody the militia, but, when actually imbodled,
they were under the gole command of ths governor.
The instance adduced was not similar. General
Washington was not a President. As to possible
danger, sny commander might attempt to pervert what
was intended for the common defence of the community
to its destruction. The President, at the end of
four years, was to relinquish all his offices. But
if sny other person was to have the command, the
time would not be limitsd. :

. *MR, MASON answered, that it 4id not resemble
the state Uonstitution, because the governor did
not possess such extenslve powers as the President,
and hsd no influsnce over the navy. The liberty of
the people had been destroyed by those who were

“military commanders only. The danger here was -
greater by the Junction of great olvil powers to
the commend of the army and fleet. Although (ongress
are to raise the army, sald he, no sescurity arises
from thet; for, in time of war, they must and ought
to ralee an army, which will bs numerous, or other.
wigse, socording to the nature of the war, and then
the President is to command without any control.®

b &8
THE FEDERALIST

The following excerpt from The Federalist, No. 69,
(Hamilton) thus deals with the President as Commander-in-

Chief of the land and navel forces:

# . ., , The President will have only the
ocooasional command of such part of the militia of
the nation as by legislative provision may be
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orlled into the actual service of the Unlon.
The king of Great Britain and the governor of HNew
York have at all times the entire command of all
the militia within their several Jurisdletlions.
In this artiocle, therefore, the power of the
President would be infarior to that of either the
monareh o the governor. saaendlﬁ. The President
18 to be gommander-in-chisf of the army and navy
of the United States. In this respect his auth-
ority would be nominally the same with that of
the king of (reat Britain, but in substance much
inferior to 1t. It would amount to nothing more
than the spupreme commsnd and direction of the
militery and naval foroes, as first General and
admirel of the Confederasy; while that of the.
British king extends to the declaring of war and
te the ralsing and regulsting of fleets and
ermies,--all whioch, Dy the GConstitution under
songideration, would appertain to the legisla-
ture. The governor of New York, on the other
nand, 1s by the constitution of the Biate vested
only with the ocommand of 1ts militis and aavy.
But the aconatitutions of several of the States
expresely declare thelr governors to be commander-
R in-ghisf, as well of the army as navy; and 1t may
well be a question, whether those of New Hampshire
and Massschusetts, in partioular, do not, in this
instance, confer larger powers upon thelr respective
governoers, than oould be olaimed by & President
6f the United States. . . ." (pp.448-448)

IIr
THE JUDICIAL DECISIONS

The decision of the Supreme Court dealing with
the respective powers of Gongreas and the President in
the military field, furnish enumerable gulde posts in
dqtermining the soope of the President's military povaers.
1t would seem to be mors helpful to consider those deoi-

sions ohronologically 8o for as such plan may be feasible.

In Little et sl. v. Barrems et al., 2 Cranch.

170, 177 (1804), the statute authorized the Presldsnt to
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instruct naval commanders to seize any vesssl bound or
salling to any port or place within tha'?renah Republie
or her depsndenciss. ¥While the oammgnaar here invelved
wag found to have seized a vesasl not within the statute,
and therefors lisble in dsmages for such unlawful ssizure,

the Court said (p. 177)

It i3 by no means olsar that the president
of the United States whose high duty 1t is to
'teke oare that the laws be falthfully executsd,'!
and who 1g commandsr in chlef of the armies and
navieg of the United States, might not, without
any special suthority for that purpose, in the
then existing state of things, have empowered the
offiocers commanding the armed vessals of the
United ftates, to selize and send into port for
adJudication, American veassls which were for-
zsite% by being engaged in this 1llleit commerce.

L4 [ ] -

Martin v. Mott, 12 Wheat. 19, 20-32 (1827), is

useful as upholding the finality of the Fresident's deter-
mination of the sxistence of an emergency recuiring mill-
§ary sotion. That case involved at base, the validity of
trisl by court martisl of a militiaman who falled %o
respond to the President's oall to service. The Court

sald (pp. 29, 30, 31, 32)1

@ ., . It has not besn denled here, that
the aet of 1795 is within the constitutional
suthority of Congress, or that CJongreas may not
lawfully provide for cases of fmminent danger of
invasion, as well as for cases where an invasion
has aotually teken place. In our opinion there
ig no ground for a doubt on this point, even if
it hed been relied on, for the power to provide
for repelling invasions insludes the power %o
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provide against the attempt and danger of invasion,
a8 the necesgary and proper means o sffectuate the
obleat. One of the best means to repel invasion

is to provide the regulsite force for aoction before
the invader himeelf has reached the soil.

*The power thus confided by Congress to the
President, is, doubtless, of & vsry high and deli-
cate nature. A free people are naturally Jealous
of the exercise of military power; ani the power to
oall the militia into actual servige ls certainly

- felt to be one of no ordinary magnitude. But 1t is
not a powsr whioch can be exscuted without a corres-
pondent responsibility. It ie, in its terms, &
limited power, oconfined to cases of actual inva-
sion, or of imminent dangsr of invasion. If it be
8 limited power, the question arises, by whom 1is
the exigency tc be judged of and deoclded? Is the
President the eole and exoluaive jJjudge whether the
exigency has arisen, or is 1% to be considered as
an opsen question, upon which every offiocer to wvhom
the ordsrs of the President are addressed, may de-
cide for himself, and equally open to be ocontested
by every militia-man who ghall refuse %o obey the
orders of the President? Ve are all of oplnion,
that the authority to dscide whether the exigsnoy
hae arisen, belonge exolusively to the President,
and that hieg deoision is gonolusive upon all other
persons. We think that this construction necessar-
11y results from the nature of the power itself,
snd from the manifsst object contemplated by the
aet of Jongress. The power itaelf is to be exer-
oised upon sudden emergencles, upon great occosalons
of state, and under siroumatances whioh may bs
wital %o the existence of the Union. A prompt and
unhesitating obedisnce to orders is indispensable
%o the complete attainment of the objest. The
service is a military service, and the command of
a military nature; and in such cases, every delay,
and every obstacle to an effioient eand immediate
pompliance, neasesgarily tend to jJeopard the public
intereste. While subordinate offlicers or soldlers
are pausing to consider whether they ought to obey,
or sare sorupulously weighlng the evidence of the
f80t8 upon whigh the commender in ohlef exercises
the right to demand thelir services, the hogtiile
snterprise may be accomplished without the means
of resistance., If 'the power of regulating the
militia, and of commanding its services in times
of insurrection and invasion, are (as 1f has been
euphatioslly sald they are) natural inoidents to
the dutiesz of guperintending the common defence,
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and of watehing over the internal psace of the con-
federagy,' these powers muet be g0 oonstrued as to
the modes of their exercise as not to defeat the
grest end in visw, If a superlor officer has &
right to eontsst the orders of the President upon
his own doubts ag to the exigency having arisen, it
must be equally the right of every inferlor cofficer
and soldier; and any sot done by any person 1n
furtherance of such orders would sublect him to
responsibility in & oivil suit, in which his de~
fenae must finally rest upon his ablility to estab-
1ish the facts by oompetent proofs. Such a course
would be subversive of all dlsoipline, and expose
the best disposed offipcers to the chances of
ruinous litigation. Besides, ln many instances,
the evidence upon whioh the President might declde
that there is lmminent dsnger of invasion, might Dbe
of a nature not uanstituting striot tauhniaal proof,
or the 4isclosure of the evidence might reveal
Amportant secrets of state, whilch the publie inter-
est, and aven safety, might imperiously demand to
be kept in oconcealment.

¥ ., . . The power itself is confided to the
Executive of the Union, to him who is, by the
donstitution, 'the commander in chief of the miii-
tia, when onlled into the aotual service of the
United States,' whose duty it ie to 'take care that
the laws be faithfully exeocuted,' and whose respons-
ibility for an honest discharge of his offiolel
obligations is sesured by the highest sanctilons.
He 18 necessarily constituted the Judge of the
existence of the exigenoy in the firast lnstance,
and is bound to aot acoording to his bslief of the
faots. If he does so aot, and decides to oall forth
the militla, his orders for this purpose are in
striot conformity with the proviaions of the law;
and it would sesm to fOllow as & ReCeSSAry conse-
guence, that every act done by a subordinats
officer, in obvedience to such ordere, is equally
Justifiable. The law contemplates that, under such
olrcumstances, orders ghall be given to carry the
power into effeot; and it cannot therefcre be a
agrrect inference that any other persen has a Just
right to disobey them. The law doeg not provide
for any appeal from the judgment of the President,
or for any right in subordinate officers to review
hig decielon, and in effeot defeat it. Whenever a
statute gives a diseretionary power to sny person,
to be sxercised by him upon his own opinlon of
esrtain facts, 1t is a sound rale of construction,
that the gtatute constitutes him ths sole and
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exclusive judge of the existence of those faols.
And, in the present gase, we are all of opinion
that suoh 18 the true construction of the act of
1786. It is no anawer that such a power may be
sbused, for there is no power which is not sus-
septible of abuse. The remedy for this, as well
88 for all other officlal miscondust, 1f it should
ogour, is to be found in the sonstitution i%iself.
In a free government, the danger must be remota,
since in addition to the high qualities which the
Exsoutive must be presumed %o possess, of public
virtue, and honest devotion to the publioc inter-
ests, the frequenoy of eleotions, and the watch-
fulness of the representatives of the nation,
carry with them all the oheoks which oan be use-
ful to guard against usurpation or wanton tyranny.*

United States v. Ellsson, 16 Pet. 201 (1842),
shows the power of the President to act through his Secre-
tary of War. That case involved the claim of an army
thi@ar'to extra pay in the face of regulations to the
gontrary. Thé.ﬁaurt aald {pp. 301-302):

., , ., The power of the executive to estab-
1leh rules and regulations for the government of
the army, is undoubted. The very appeal made by
the defendant to the fourteenth section of the
gixty-seventh article of the Army Regulations, ls
a recognition of thie right. The power to estab-
lish implies, negessarily, ths power to modify or
repesl, or to oreate anew.

, #the Besrotary of War is ths're%ular constl-
tutional organ of the President for the adminie-
tration of the military establishment of the
nation; and rules and orders publicly promulged
through him must be received a8 the acts of the
exeoutive, and as sush, be binding upon sll with~
in the ephere of hies lsgal and constitutional
suthority.

%Such reguletions oannot be questicned or
defied, bscause they may be thought unwige or
mistaken. The right of eo consldering and treat-
ing the suthority of the Sxecutlive, vested as it
ig with the command of the military and naval
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forees, cgould not be anirusted to officers of any
grade infaerior to the ocommander-in-ohiasf, its con-
soguenoes, if tolerated, would be a completes dis-
organization of both the army and navy. In the
present instancge, the order was adopted dy the
proper authority, and by the same suthority
promulged to every officer, through the regular
official organi and the queation propounded to

the Oirouit Court was nelther more nor less than
thie, whether a subordinate officer of the army,
insisting upon & prior regulstion, whieh he thinks
alther is or ought to be in force, shall obtain
from the government emoluments whioh a subsedquent
order from his superlor had warned him that 11 was
not in his power to require? This question oan
need no argument for its solution. This Jourt are,
therefore, of opinion that the Cirouilt Jourt have
erred in allowing to Oaptein Elilpson, a per diem,
a8 disbursing officer at Fortress Calhoun, subse-
quently %o the 34 day of March, 18356, . . .*

Fleming et sl. v. Page, ® How. 603 (1850) in-

volved the right to colleat dutlss on goods coming into
the United Btates from Tampleo, Mexlco, while that terri-
tory was held by our tiaapa under military ocoupation.
Among other things, the Court said (pp. 614-818):

"The port of Tampico, &t whioch the goods
wers shipped, and the Mexlosn Stste of Tamaullivas,
in which it 18 situsted, were undoubtedly at the
time of the shipment subjleot to the soverelgnty
and dominion of the United States. The Mexioan
suthorities had been driven out, or had submltted
te our amy and navy; and the country waas in the
exolusive and firm poesession of the Unlted States,
and governed by 1ts military authorities, acting
under the orders of the FPresident. « o

* * *

%A war, therefore, declered by Congress, can
never be presumed to be waged for the purpose of
‘gonaquest or the acoulsition of territory; nor does
the law declaring the war imply an authority teo
the President to enlarge the limits of the United
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g8tates by subJugatling the enemy'e country. The
United Btates, it is true, may extend itas boundar-
les by conquest or tresty, snd may demsnd the

- cesglon of territory as the condition of peace, in
crder to indemnify its citigens for the injurlss
they have suffered, or to reimburse the government
for the expenses of the war. But this ean be done
¢ nly by the treaty-making power or the legislative
suthority, and is not a part of the power conferr-
" ed upon the Preasident by the declaration of war.
His Auty anéd his power arae purely military. As
comnmander~-in-chief, he is authorized to direot the
movements of the naval and military forces placed
by law at his gommand, and to employ them in the
manner he may deem most effectual to harass end

¢ onquer and subdue the enemy. He may invade the
hostlle country, and sublect it to ths sovereignty
and authority of ths United States.  But his
sonquests do not enlarge the boundaries of this
Union, nor extend the operation of our institutions
and laws beyond the limite before assigned to them
by the legislative power.

#I%t 18 true, that, when Tampleo hsd been cap-
tured, snd the 8tate of Tamaulipas subJugated,
other notions were bound to regard the ocountry,
while our posseesion continued, as the territory
of the United States, and to respect it as such.
For, by the laws and usages of nations, conouest
18 a valld title, while the vietor maintainas the
exclusive possasslion of the conquered country.

The citizens of no’' other nation, therefore, had a
right to enter it without the permission of the
American authoritiea, nor to hold intercourse with
ite inhabltants, nor to trade with them. As re-
garded nll other nestions, 1t wags a part of the
United 8tates, eand belonged to them as exclusively
a8 the territory ineluded in our gstablished
boundaries,

iBut yat 1t was not 2 part of this Union.
For avery nation which moquires territory by treaty
or conquegt holds 1t asssrding to ita own inatitu-
tions and laws. And the relation in which the port
of Tampico stocd to the United 3tates while it was
ogoupled by their erms did not depend upon the laws
of nations, but upon our own Conatitution and sctse
of Congress. Tha nower of the President under
whiloh Tampleo and the State of Tamaullpas were
sonquersd and held in subjection was simply that
of a military commander prosecuting a war waged
againat a publlo enemy by the authority of his
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government. And the country from which these gooda
were imported was invaded and subdued, and ocoupled
as the territory of a foreign hostlle natlion, as a
portion of Mexlco, and was held in pessession in
order to distress and harass the enemy. While it
wag opoupied by our troops, they were in an enemy's
sountry, and not in their own; ths inhabltants were
54111l forelgners an! enemies, and owed to the United
Btates nothing more than the submission and obed-
lence, sometimes called temporary glleglancs, which
is due from a conquerad enemy, when he surrsnderes
to & foroe whioch he ig unable to resist. But the

- boundaries of ths United Btates, ms they exiated

- when war was dsclared agsinst Mexico, were not ex-
tended by the conquest; nor could they be regulated

by the varying incidents of war, and be enlarged or -

diminighed as the armies on eithsr side advanced or .

 retreated. They remained unchanged, and every plage
- whioh was out of the limits of the United States, as

previously established by the politiesl suthoritles
of the government, was stil)l foreign; nor did our
laws extend over it. Tamploo was, therefore, a
foreign port when this shipment was made.

“Again, there was no act of Congress establlsh~
ing a sustom-house st Tamploo, nor authorizing the
appointment of a collector; and, conssequently, thers
was no officer of the United States authorized by
law to grant the clearsnce and authenticate the
acasting manifest of the oargo, in the manner dir-
ected by law, where the voyage is from one port of

the United States to another. The person who acted

in the character of sollector in this instance,
acted as such under the suthority of the military
commander, and in obedience to his orders; and the
Guties he exacted, and the regulations he asdopted,
were not those presoribed by law, but by the Presi-
dent 4in hie character of commander-in-ohfef. The
custom-house was established in an enemy's country,
&g one of the weapons of war., It wss established,
not for the purpose of giving to the people of
Tamsulipas the benefits of commerce with the Unlted
8taten, or with other countrles, but as a measure

o f hostility, and as a part of the military opera-
tions in Mexloo; i% was & mods of exacting ocontril-
butions from the enemy t¢ support our army, and
tntended also to oripple ths resources of Mexioo,
and make 4t feol the evils and burdens of the war.
The dutles required %o be paid wers regulated with
this view, and were nothing more than contributlions
levied upon the snemy, whioh the usages of war
Justify when an army is operating in the eneny's
sountry. o« « .
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* L2 »

*In the view we have taken of thie question,
it is unneceseary to notice partiocularly the pass-
sges from eminent writers on the laws of nations
whish were brought forward in the argument. They
epoak altogether of the rights whisch a sovereign
aggquires, and the powers he may exercisge in a
conquéred country, and they do not hear upon the

~question we ars gonasidering. For in this country
the sovereignty of the United States resides in
the people of the several States, and they aot
through thelr representatives, according to the
{delegation and distribution of powers contained in
%the Constitution. And the constituted authorities
to whom the power of making war and concluding
p eace la oonfided, and of determining whether a
sonquered oountry shall be permanently retained or
not, neither elaimed nor exercised any rights or
povwers in relation to the territory in question
but the rights of war. After it was subdued, it
was uniformly treated as an enemy's country, and
restored to the poesession of the Mexlesn author-
L tiee when peace was oonoluded. And certalnly its
subjugation 414 not compel the United Btates, while
they held 1%, to regard it ss a part of their
dominions, nor to give to it any form of civil
government, nor to extend to it our laws. ‘

*Helther is 1% necessary to axamine the Eng-
1ish deolisions which have been referred to by
cungel. It is true that most of the states have
adopted the principles of English Jurisprudence,

80 far as it concerns private and individual
rights. And when such rights are in guestion, we
habitually refer to the English deolsions, not only
with respect, but in many cases as authoritative.
But in the dlstribution of politiesl power between
the grest departments of government, there 1s such
& wide dlfference between the power conferred on
the President of the United States, and the auth-
ority and soverelgnty whioh belong to the English
erown, that it would be altogether unsafe to reason
from any supposed rssemblance between them, elther
as regards gonquest in war, or any other subjeot
where the »ights and powers of the executive arm
of the government are brought into guestion. OQur
own Qonegtitution and form of government must be
our only gulde. . . .*
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Mitohell v. Hermony, 15 Hov. 116 (1851) lnvolved
& olain for dumages rar'praparty'takéﬁgbvar'during the war
with Mexico. fThe Gourt eaid (pp. 189-130, ma--.z.a's)z_

: "When Jolonel Doniphan commenced his march for
‘Qhihushus, the plalntiff and the other traders con-
tinued to follow in the reir and trade with the in-
habitants, as opportunity offered. But after they
had entered that province and were about to proceed
in sn expedition against the oity of that name,
distant about 300 milee, the plaintiff determined
10 prooeed no further, and to leave tha sray. And
when this determination was made known to the oom-
mender at San Ellearlo he gave orders to Uolonel
Hitchell, the defendant, to compel him %o remain
with and acoompany the troops. Colonel Mitohell
exeouted the order, and the plaintiff wag foroed,
against his will, to accompany the Amerloean foross
with his wagons, miles and goods, in that hazardous
expedl tion., o .

_ "Bhortly before the battle of Sagramente, whioh
wag fought on the march to the town of Chihuahua,
Uolonel Doniphan, at the reauest of the plaintire,
gave him permisgion to leave the army and to to the
haolends ¢f a Mexivan by the name of Parneg, about
eight miles distant, with his property. But the
plaintiff 4id not avall himself of this permigsion;
and spprehended, upon more reflection, that his pro-
perty would be in more danger there than with the
army; and thet a voluntary acceptance on his part,
and resuming the possession at his own ek, would
deprive him of any remedy for its loss if 1t should
be taken by the Mexlcan suthorities. He remained
therefors with the troops untll they entered the
tawn. His wagons and mules were used in the publio
service in the battle of Saoramento, and on the msrech
afterwards. And while the town remained in Poases-
glon of the Amgrican forees he endeavored, but with-
out suceess, to dispose of his goods. When the
place was evacuated they were therefore unsvoldably
left behind, as nesrly all of his mules had been
lost in the march and the battle. He himsslf L0QON~
panied the army, fearing that his person would not
be safe 1f he remsined behind, ae he was partioularly
obnoxious, it meems, to the Mexiocans, because he was
2 native of Spain, and came with a hoatlile invading
army. ¢

-lPw
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*When the Mexlocan authorities regained possession
of the place, the goods of the plaintiff were selzed
and conflgoated, and were totally lost to him. And
this aotion was brought against CQolonel Mitchell, the
defsndant, in the court below, to recover the damages
which the plaintiff alleged he had sustained by the
arrest and seizure of his property at San Elisario,
and taking it from his control and legal possession.

“ * *

* . . . The defence has been placed, rather on
runors which reached the commanding officer and sus-
plolonas which he sppears to have sntertained of s
seoret deslgn in the plaintiff to leave the American
forcee and carry on an 11li0lt trade with the enemy,
injurious to the interests of the United Statss. And

%F-suoh & design had besn shown, and that he was pre-
paring to leave the Amerioan troops for that purpose,
the selzure and detention of his property, to pre-
vent 1ts exsoution, would have bsen fully Jjustified.

“But there l1s no evidence in the record tending to
show that these rumors and suspiolons had any found-
ation. And certainly mere suepicions of an 1llegal
iptention will not authorize a military officer to
geize and detein the property of an American oitizen.
The fact that such an intention exiszted must be
~shown; and of that there is no evidenos.

“The 24 and 34 obJeotions will be conaldered
together, as they depend on the same principles.
Upon these two grounds of defence the Circuilt Court
ingtructed ths Jury, that the defendant might law-
fully take possession of the goods of the plaintife,
to prevent them from falling into the hands of the
public enemy; but in order to justify the selzurs
the danger must be immediate and impending, and not
remote or contingent. And that he might alse take
them for publisc use and impress them into the publie
service, in oase of an immediate and preseing danger
or urgent neceselty exlieting at the time, but not
otherwige.

» L] "

*There are, without doubt, ococoasions in whigh
private proverty may lawfully be taken possession of
or destroyed to prevent it from falling into the
hands of the public enemy; and alsc where a military
officer, ocharged with & particular duty, may lupress

' -18-
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privete property into the publio service or take it
for public use. Unquestionably, in such cases, the
government is bound to make fuli compensation to the
owner; but the offlicer is not a trespasser.

"*But we are olesrly of opinlon, that in all of
these cases the danger must be immediste and impend-
ing; or the necessity urgent for the public service,
such as will not admit of delay, and where the ac-
tion of the oivil muthority would be too late in
providing the means which the occasion ocalls for.

It 1s impossible to define the particulsr circum-
stances of danger or necessity in which this power
may be lawfully exercised. ZEvery case must dspend
on 1ts own oircumetances. It 1e the emergency that
8ives the right, and the emergency must be shown to
exlst before the taking ocsn be Justified.

"In desiding upon this necessity, however, the
gtate of the fagta, as they appeared to the officer
at the time he acted, muet govern the decision;
for he muet necessarily act upon the informstion of
others ss well ae his own observation. And 1f, with
such informstion as he had & right to rely upon,
there ls reasonable ground for believing that the
peril ig immedlate and manaoin%, or the neosssity
urgent, he is juatified in eoting upon 1it; and the
discovery afterwards that 1t weg false or srronsous,
wlll not make him = trespasser. Buf it is not suf-
fisclent to show that he exercised sn honest Judgment,

and took the property to promote the public service;
he must show by proof the nature and charascter of
the emergency, such as he had reassonable grounds to
believe 1t to be, and it is then for a Jury to eay,
vhether it wss 80 pressing as not to admit of delay;
and the occasion such, according to the informaticn
upon which he aoted, éhat private rights must for
the time give way to the gommon and publio good.

» L »

¥. « +» Our duty is to determine under what
sircumetances private property may be taken from
the owner by a military officer in a time of war.
And the guestion here is, whether the law permits
it to be taken to insure the succeas of any enter-
prise against a publio enemy which the commanding
offioer may deem it advigable to underteke. And
:n think 1t very olear that the law does not permit
t.

=19«
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*The case mentioned by Lord Mansfield, in
delivering hies opinion in Mostyn ¥v. Fabrigas, 1
Gowp. 180, illustrates the principle of which we
ars speaking. Captain Gambier, of the Britigh
navy, by the order of Admiral Bosoawen, pulled
down the houses of some sutlers on the coast of
Nova Sootia, who were aupplying the sailors with
spirituous liquors, the health of the sallors be-
ing injured by frequenting them. The motlve was
evidently 2 laudable one, and the act done for the
public service. VYet it was an invaelon of the
rights of privats property, and without the auth-
ority of law, and the officer who sxecuted the
order was held liable to an action, and the sutlers
recovered damsges against him to the vslue of the
property destroyed.

"This case shows how oarefully the rightes of
private property are gusrded by the laws in England;
and they are certainly not less valued nor less
segursly gusrded under the Constitution and laws
¢f the United States.’

Cross et al. v. Harrison, 18 How. 164 (1883), was

a suit to recover baok dutles alleged to have been illegsally
exsoted on goodsimported into Californis during military
oooupation. The Oourt sald (pp. 190-191, 201):

#Gallfornia, or the port of 8Ban Franoclisco, had
been conquered by the arms of the United States as
esarly as 1846. Shortly afterward the Unlted States
had military possession of all of Uppsr California.
Early in 1847 the Presldent, as oconstitutional
commander-in-ghief of the army and navy, authorized
the military and naval commander of our forces in
galifornia to exeroiss the belligerent rights of a
eonqueror, and to form a olvil government for the
conquered gountry, and to impoge duties on lmports
and tonnage as miiitary aontributions for the sup-
port of the government, and of the army whloh had
the oonquest in nossession. We will add, by way of
note to this opinion, refarences to all of the
gorrespondence of the government upon this subjeoct;
now only referring to the letter of the Becrstary
at War to General Kearney, of the 10th of May,
1847, which was accompanied with a tariff of duties
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on imports and tonnage, whioch had been prepared by
the Sesrstary of the Treasury, with forms of entry
and permita for landing goods, all of whioh was
reported by the Seoretary to the President on the
30th of March, 1847. Senate Doo. No. 1, lat ses-
slon, 30th Congress, 1847, pp. 587, 583. No one
san doubt that these orders of the President, and
the astion of our army and navy oommander in Jalif-
ornle, in conformity with them, was aocording to
the law of arme and the right of conguest, or that
they were opersative until the ratifiocation and ex-
change of a treaty of peace. . . .

*The plaintiffe therefore oan have no right
10 the return of any moneys pald by them as duties
on forelgn merchandise in San Franclsco up to that
date. Until that time California had not been
ceded, in faot, to the United States, but it was a
sonquered territory, within which the United States
were exerclsing belligerent rights, and whatever
Bums were regcelived for dutlies upon foreign mer-
chandlses, they were pald under them.

L * »

¥ . . . The plaintiffs carried thess goods
voluntarily into Oalifornia, Xnowing the state of
things there. They knew that there wsas &an exist-
ing civil government instituted by the authority
©f the President, as oommander-in-chief of the
arny and naval forces of the United States, by the
right of conquest; . . .t

Dynes v. Hoover, 20 How. 65 (1857). This was an
sotion for damages growing ocut of the incarceration of & |
naval seaman pursuant to a conviction by & naval court

martial. The Court sald {pp. 78-79, 82-84);

* « . . Among the powsrs conferred upon Con-
gress by the 8th section of the first artiole of
the COonstitution, are the following: ‘'to provide
and maintain 2 navy;' 'to make rules for the
gevernment of the land and navel foroes.' And
the 8th amendment, which requires a presentment
of a grand Jury in oases of capital or otherwiae
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Cinfemous orime, expressly excepts from Llte opera~.
tion 'osses arising in the land or paval forces.'
And by the 24 seotion of the 24 ariloels of the .
~ Uonstitution 1t is deolared that 'The President
. shall be commender-in~ghief of the army and navy
“of the United Statee, and of the militia of the
. ssvera) States when oalled into the sotusl servics
. of the United States.!

“These provisions show that Jongress has the
 power to provide for the trial and punishment of e
military and naval offences in the msnner then and = o
© now preoticed by sivilired nationsz; and that the L
~powsr to do so is gliven without ang sonnegtion
between 1t and the 34 artiole of the CJonstitutlon
.. Aefining the judiolasl power of the United dtates;
- indeed, thet the two powers ars entirely independ-
ont of each other.

» %

*ourts martisl derive thelr Jurisdietilon and -
aye regulated with us by an aot of Congresa, 1n ,
whieh the orimes whioh may bs committed, the man-

- ney of oharging the sooused, and of trial, and the
punlahments whioh nay be infliavod. 2re expresged
in terms; or thay may get Jurisdlotion by & falr

deduotion from the definitlon of the orime that it
gomprahends, nat the Legislature meant to sub-
act to puniahmant ons of a minor degrae of &

. kindred oharaater, which has already been recog-.

- nired to be guch by the practice of courts martial
in the army and navy ssrvicves of nations, and by
thoss funotlonaries in different nations to whom
hag been confided a reviging power over the den-
tenves of oourts martial. And when offences and

~ orimpe are not given in terms or by definition, .

- the want of it may be supplied by s comprehensive
enactnent, suoh ag the 324 artigle of ths rules for
the government of the navy, whloh means that oourta
martisl have Jurigdietion of suoh orimes &g ars not
apSoified, but whioh have been recognised %o be
orimes ant offences by the usages in the navy of
all natione, and that they shall be punished ascoord-
ing to the laws snd oustoms ¢f the pea. . . . .

~ %8uch ig the law of England. By the mutiny
sots, oourts martial have bewn created, with auwth-
ority to try those who are a part of the samy or
navy for breaches of military or naval duty. . « .

#In this oase, all of usthink that the oourt
whioh t¥ied Dynes had Jurisdiotion over the sub-

Jest-matter of the charge against him; that the

Bl
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gsntence of the court against him wae not forbldden
by law; and that, having been approved by the Sea-
retary of the Navy as & fair deduotion from the
17th artiole of the act of April 234, 1800, and
that Dynes having been brought to Washington as &

prisgoner by the direction of the 3scretary, that
the President of the United Btates, as constitu-

tional commsnder-in-chief of the army and navy,

and in virtue of his constitutional obligation,
that 'He shall take care that the laws be falth-
fully exeouted, ' viclated no law in directing the
marshal to receive the prisoner Dynes from the
cffiocer commanding the United Btates steamer Engin-
asr, for the purpose of transferring him to the
-penitentiary of the District of Columbia; and,
consequently, that the marshal is not answerable
in this sotion of trespass and falee imprisonment.”

The Brig Warwick et sl {Prize Casss) 2 Blaock.

636 (1882), involved seizures of vessels operating in vio-
lation of a blooksade proclaimed by the President without
any prioer authorization by Congreas. The Court sald

(pp. €66-671):

#War has been well defined to be, 'That state
in which & nation prosecutes its right by force.'

“The parties belligerent in a publio war are
independent nations. But it is not necespary to
gonstitute war, that both parties should be acknow-
ledged as independent naticns or soverelgn States.
A war may exist where one of the belligerents,
elaims acvereign righte as against the other.

"Insurrection asgainat a government may or may
not oulminate in an organized rebellion, but a
elivil wer always begines by insurrection agalnst the
lawful authority of the Government. A civlil war
is never golemnly declared; it becomes such by its
acaidente~-~-the number, power, and organization of
the persons who originate and oarry it on. When
the party in rebellion ccoupy and hold in a hostile
manner & certzin portion of territory; have
declared thelr independencs; have asst off thelr
sllegiance; hyve organized armies; have commenced
hoetllitlies againat their former soversign, the
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world scknowledges them as belligerents, and the con-
test 2 war. They claim to be in arms 10 egtablish
their 1Tberty ané independence, in order to become a
sovereign State, while the sovereign party treats
them ag insurgents and rebels who ove allegiance, and
who should be punished with death for thelr treason.

tfhe lawe of war, as established among nations,
have their foundation in reason, and all tend to
mitigate the sruelties ani misery produced by the
seourge of war. Hence the partlies % a alvil war
ususlly conoede to sach other belligerent rights.
They exchange prisoners, and adopt the other sourt-
eegles and rules common to publle or national wars.

% 14 oivil war,' eays Vattel, ‘breaks the bands

of soclety and vernment, or at least guspends thelr
foroe and effect; it produces in the nation two inde~
pendent parties, who consider each other as enemies,
and ecknowledge no common Judge. Those two parties,
therefore, must necessarlly be considered as consti-
tuting, at least for a time, two geparate bodles, '
two distinot sooletiss. Having no common superior

to judge between them, they stand in precisely the
‘gsme predicament as two natlons who engage in a con-
test and have recourse 1o arms.

: » 'Thig being the case, 1V ls very gvident that
the common laws of war--those maxims of humanity,
moderation, and honor--ought to be observed by both
parties in every olivil war. Should the sovereign
econceive he has & right to han§ up hls priscners as
rebels, the opposite party wil makxe repriesals, &o.,
&6; the war will become eruel, horrible, and every
3ay more destruative to the nation.'

“pz & oivil war is never publisly proalaimed,
so nomine agailnst insurgents, its actual axletence
e & Taot in our domestic history whigh the Court is
veund te notice and to know.

#The true test of its exlstence, as found in
the writing of the sages of the oommon lew, may be
thus summarily stated: ‘When the rs lar oourse of

ustice is interrupted by revolt, Tre ellion, or

nsurrection, so that the Jourts of Justice cannot

be kept open, oivll war exlists and hostilities may

be prosecuted on the same footing as 1f those oppos-

%ﬁgdfha Government were foreign enemies invading the
nd.

"By the Constitution, Congress elone has the
power to dsolare a national or forelgn war. It
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oannot deolare war againet a State, or any number of
States, by virtue of any clause in the Uonstitutlon.
The Constitution confers on the President the whole
Executive power. He is bound to take care that the
laws be faithfully executed. He is Commander-in-
Chief of ths Army and Navy of the United States, and
of the militie of the several 3tates when called into
the actual service of the United States. He has no
power to initinte or declare a war either against a
foreign nation or a domestlc State. But by the Acts
of Congrese of February 28th, 1765, and 34 of March,
1807, he is suthorized to 0all out the militla and
use the military and naval forges of the United
States in oase of invasgion by forsign nations, and
to suppress insurrection against the government of &
State or of the United 3tates.

“If a war be made by invasion of a forelgn na-
tion, the President 1s not only authorized but bound
to resiet forne by force. He does not initlate the
war, but is bound to scoept the challenge without
walting for any speclal legislative authority. And
whether the hostile party be a forelgn invader, or
ftates organized in rebdellion, 1t 1s none the loss a
war, although the declaration of it be 'unilateral.’
Lord Btowell (1 Dodson, 247) observes, 'It 18 not
the less & war on %gat aggount, for war may exist
without a declaration on either side. It 1g g0 lald
down by the best writers on the lsw of nations. A
declaration of war by one oountry only, is not a mere
shallenge to be soceptsd or refused at plessure by
the other,!

#The battles of Palo Alto and Resaca de la Palma
had been fought before the passage of the Aot of Con-
gress of May 13th, 1848, whioh recognized s gtate of
Wi axisting by the aoct of the Republis of Hexigo.'
Qﬁia a0t not only provided for the future prosecution

~ of the war, but was itself a vindlcation and ratifi-
eation of the Act of the Pregident in ascoepting the
ohallenge without & previous formal declaration of
wvar by Congreas.

"fhig greatest of olvil wars was not gradually
developed by popular commotion, tumultuous assemb-
lies, or looal unorganized insurrections. Hovever
long may have besn its previous gonoeption, it
nevertheless sprung forth suddenly from the parent
brain, a Minerva in the full panoply of war. The
President was bound to mest it in the shspe it pre-
gented itself, wlthout walting for Congress to bap-
tize it with a name; and no name given to it by him
or them gould change the faoct.
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» » *

“Whether the President in fulfllling his
dutles, as Cowmander-in-chief, in suppressing an
insurreotion, has met with such armed hoatile re-
sistanoe, . & ¢ivlil war of sueh slarming pro-
portions as will compel him to accord to them the
character of belligerents, is a queestion to be
desided him, and thia Court must be governed
by the declaions and acte of the politiocal depart-
ment of the Govermnment to which thle power was
entrustsd., ‘'He must determine what degree of _
forse the orisis demands.' The proclamation of
blockade 1s 1tself offiocisl snd conolusive evidence
to the Court that & state of war existed whioh
demanded and authorized a recourse to such a measure,
‘under the circumstanoes peculiar to the case, T

L Y R

- "On thie first question therefore we are of
the opinion that the President had a right, jure
belll, to institute a blockads o parts in poeses-

"~ #fon of the States in rebellion, which neutrals are
" bound to regard.*

Ex Parte Milligen, 4 Wall. 1 (1866) involved the

validity of a oonviotion of a non-military person, by a

oourt martisl. The Court said (pp. 107, 118, 121-130):

- %0n the 10%h day of May, 1865, Lambdin P. :
Miiligan presented s petition to the Giroult Jourt
of the United States for the Distriot of Indiana,
to be discharged from an alleged unlawful impris-
onment. The ¢cage made by the petition is this:
Milligan is » oitizen of the United States; has
lived for twenty years in Indians; and, at the
time of the grievances complained of, was not, and
never had bsan in the military or naval service of
the United States. On the Bth day of QOctober,
1864, while at home, he was arrested by order of
General Alvin F. Hovey, oommanding the military
district of Indiana; and has ever since been kept
in close confinement.

"On the 21st day of Ootober, 1864, he was
brought before a military commission, convened at
Indlanapolia, by order of General Hovey, tried on
sertain charges and speoifiocsations; found gullty,
and sentenced to be hanged; and the sentence
ordered to be executed on Friday, the 19th day of

May, 18685.
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* * *

~ *"The oontrolling question in the case is this:
Upon the fagte stated in Milligan's petition, and
the exhiblts f1led, had the military commission men-

tioned in its Jjurisdisction, legally, to try and
sentence him? gan, not & realdent of one of
the rebellious states, or a prisoner of war, bdbut a
¢itizen of Indiana for iwenty years past, and never
in the military or naval servics, is, while at his
home, arrested by the military power of the United
States, imprisoned, and, on oertain eriminal echarges
preferred against him, tried, oonvicted, and sen-
tenced to be hanged by a military commission,
organized under the direction of the military com-
mander of the military district of Indiana. Had
thies tribunsl the ;§gal power and authority to try
and punish this man

L L »

" . . . This court has Judioial knowledge that
in Indiana the Federal authority was always uncppos-
ed, snd its courts alwayse open ¢ hear oriminal
accusations and redress grievances; and no usege of
war oould sanction a military trisl there for any
offence whatever of a oitizen in oivil life, in no-
wise conneoted with the military service. Congress
sould grant no such power; and to the honor of our
national leglslature be it sald, it has never been
provoked by the state of the country even to attempt
its exerclse. One of the plainest constitutionsl
provisions was, therefore, infringed when Milligan
wae trlied by a court not ordalned and established
by Congress, and not compossed of Judges sppointed
during good behavior.

P . . o« If 1t wes dangerous, in the distracted
sondition of affairs, to leave Milligan unrestrain-
ed of his liberty, because he ‘'oonspired against
the government, afforded aid and confort to rebels,
and inolted the people to insurrection,! the law
sald arrest him, oonfine him olosely, render Rim
poverless to &o further mischief; and then present
his case to the grand Jury of the district, with
proofs of his gullt, and, if Andlioted, try him
agoording to the course of the common law. If this
had been done, the Constitution would have been
vindlcated, the law of 1883 enforced, and the seour-
1ties for personal liberty preserved and defsnded.

L * #
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"The discipline neceesary to the efficlency of
the army and navy, required other and swifter models
of trial than are furnished by the common law courts;
and, in pursuance of the power conferred by the
{Jenstitution, Congress has deslared the kinds of
trial, and the manner in whioh they shsll be conduct-
ed, for offences committed while the party is in the
miiitary or naval service. Every one oconneotsd with
these branches of the publio service is amensble to
the juriesdiction whioh Congress has created for their
government, and while thus serving, surrenders his
right to be tried by the oivil courts. All other
_ggzgﬁgg, oltizens of states whers the osourts are open,

T gharged with crime, are gusrantesd the inestimable
privilege of trial by iury. This privilege is a
vital prineciple, underiying the whole administration
of eriminal justice; it iz not held by sufferance,
and sannot be frittered away on any plea of atate or
political negessity. . . .

"It is olaiwmed that martial lew covers with 1its
bread mantle the proceedings of this military ocommis-
sion. “The proposition is this: that in a time of
war the commander of an armed foroe (if in his opin-
lon the exigenoies of the country demand 1t, and of
whieoh he is to iuaga}, has the power, within the
lines of his military dlstrict, to suspend all oivil
righte and their remedies, and subjeot citizens as
well as soldlers to the rule of his will; and in the
exercise of his lawful suthority oannct be restrained,
except by hie superior officer or the President of
the United Statee.

%If this position is sound to the extsnt olaim-
84, then when war exlete, foreign or domestlo, and
the country is subdivided intc military departments
for mere convenlence, the commander of one of them
osn, if he ohooses, within his limits, on the plea
of necessity, with the approvsl of the Executlve,
‘gubstitute military foroe for and to the exolusion
of the laws, and punieh all persons, as he thinks
right and proper, without fixed or certaln rules.

The statement of this proposition shows its
importance; for, if true, republican government is a
felilure, and there is an end of liberty regulated by
law. Martisl law, established on such a basis,
destroys every gusrantee of the Oonetitution, and
effectually renders the 'military independent of and
superior to the olvil power'w-the attempt to do whlch
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by the King of Great Britain was deemed by our
fathers such sn offence, that they assigned it to
the world ss one of the ocauses whiloh impelled them.
%0 declare their independence. dJlvil liberty and
this kind of mertial law cannot endure together;
the antagonisn 1s irreconcilable; and, in the con-
fliot, one or the other must psriah. .
. 3 #* 2% * 3*

, "It will be borne in mind that this iz not 3
question ¢f the power to proclaim martisl law, when
war existe in a ocommunity and the courts and oivil
authorities are overthrown. Nor 1s it a question
what rule s military commander, at the head of his
army, can impose on states in redellion to oripple
thelir resources and gquell the insurrection. The
Jurisdiotion claimed is much more extoensivs. The
necesslties of the service, during the late Rebel-
1ion, required that the loyal gtates should be
plaged within the limits of certain military dis- ;

- triots and commanders appointed in them; and, 1t is
urged, that this, 4in a military sense, gonstituted
them the theatre of military opsrations; and, as in
this csse, Indiana had been and was again threaten-
od with invasion by the enemy, the oocasion was
furnished to establish mertial law. The conalusion
doee not follow from the premiges. If armies were

"~ a0lleoted in Indlana, they were to hs employed in
-another locality, where the lawg were cbatructed
and the national authority disputed. On her soll
there was no hostile foot; if once invsded, that
invaslon was st an end, and with it all pretext for
martial law. Martial law sannot arise from a
threatensd invaelon. The necessity must be actual
aAd present; the invasion real, such ss effsotually

: :ianus the courts and deposes the olvil administra-
Tion.

"It 18 4Affionlt to see how the safety of the
sountry required martial law in Indiana. Er any of
her sitizens vwere plotting treason, the power of
arrest ocould seoure them, until the government vwas
prepared for their trisl, wvhen the courts were open
and ready to try them. It was as easy to protect
witnesges before a olivil as & military tribunal; and
a8 tlere could be no wish te conviet, exaspt on
sufficlent legal evidence, surely an ordsined and
established ocurt was better able to Judge of this
than & military tribunal composed of gentlemen not
tralned to the profession of the law.

‘%1t follows, from what has been said on thls

subject, that there are ogassions when martial rule
oan be properly applied. If, in foreign invasion or

Approved For Release 2000/06/30 ; &4A-RDP57-00384R001300020001-7



Kpproved For Release 2000/06/30 : CIA-RDP57-00384R001300020001-7

olvil war, the ocourts are actually olosed, and it 1ls
imposzsible to mdminister oriminal Juatice acoording

to law, then, on the theatrs of sotive mllitary oper-
ations, whers war reslly prevaile, there is a neces-
8ity to furalsh a subatitute for the oivil authority,
thue overthrown, to preserve the safety of the aramy
and soclety; and as no power is left but the military,
1t is allowed to govern by martial rule until the laws
oan have their fres course. As necessity creates the
mile, e it limits ite duration; for, if thls govern-
ment is continued gpfter the courts are relnstated, it
ie a gross usurpation of power. Martisl rule can
never exist whers the courts are cpen, and in the
proper and uncbetructed sxercise of their Jurisdietion.
It is nlso confined to the loeality of aotual war. :
Becausa, during the late Rebelllon 1t ocould have been
enforoed in Virginia, where the nstional authority was
ovarturned eni the courte driven out, it doss not fol-
low that it should obtain in Indisna, where that auth-
ority was never Jisputed, and juetloe was always
administered. And so in the gase of a forelgn inva-
sion, martial rule may beocome a negessity in one state,
when, in another, 1t would be 'mere lawless viclence.'

- » ® & *

¥In esome parts of the country, during the war of
1812, our offissrs made arblirary arrests and, by
military tribunals, tried oitigens who were not in
the militery service. These arreets and trials, when
brought to the notice of the courts, were uniformly
ocondemned as illegal. The caees of Smith v. Shaw
and H%ﬁagngll Y. den (reported in 12 Johnson),
are illustrations, wﬁfoﬁ wve cite, not only for the
p rinciples they determine, but on sosount of the dis-
tingulsghed Jurists oconcerned in the decislons, one of
whom for many yearg oocupied & seat on thias bench.

& » # * »

*It is proper Yo say, although Milligan's trial
and oconviction by a military commission was illegal,
yet, if guilty of the corimes imputed to him, and hise
gullt had been asoertained by an estadblished court
and impartial Jury, he deserved severs punishment.
Open resistance to the measures deemed necessary to
subdue 2 great rebellion, by thoss who enjoy the
proteotion of %overnment, and have not the exouse
even of preljudice of section to plead in their favor,
is wicked; but that resistance becomee an snormous
grime vhen 1% assumes the form of a secret politlcal
organization, armed to oppose the lawe, and seeks by
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8tealthy means to introduce the enemlea of the coun-
try into peaceful communities, there to light the
torch of olvil war, and thus overthrow the power of
of the United Btates. C(onspiracies like these, at
such » Juncture, are extremely perfious; and those
concerned in them sre dangerous enemles to their
ecuntry, and should receive the heaviest penalties
of the law, as an example to deter others from siml-
lar oriminal conduct. « o

The Grapaeshot, 9 Wall, 126 (1869), was a libel
8ult, and involved military ocoupation of Louislana during

the Qivil ¥ar. The Qourt said (pp, 132-133):

"That the late rebelllon, when 1%t assumed the
gharaoter of civil war, was attended by the generasl
incldents of s regular war, has been so frequently
- declared here that nothing further need he sald on

that point.

*The obJest of the National government, indeed,
was neither sonquest nor subjugation, but the over-
throw of the insurgent organization, the suppression
of lnsurrection, snd the re-sstablishment of legit-
imate authority. But in the attainment of these
énds, thrau§h military force, it became the duty of
the Natlonal government, wherever the insurgent
power was overthrown, and the territory whieh had
been dominsted by it was cocupied by the National
forces, to provide as far as possible, so long as
the war oontinued, for the security of personz and
property, and for the administration of Justiocs.

¥The duty of the National government, in this
regpeact, was no other than that which devolves upon
the government of a regular belligerent occupying,
during war, the territory of another belligerent.
It was a milltary duty, to he pesformed by the Pres-
ident as commander-in-chief, and intrusted as suoh
with the direotion of the military force by which the
oocupation was held.

"What that duty ie, when the territory occcupied
by the Ratlonal forces iz foreign territory, has
been declared by this court in several cases arising
from such occupation during the late war with Hexlceo.
In the case of La%tnnsgartar v. Webb, the authority
of the officer holding posseseion for the United
8tates to establish s provisional government was
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sustalned; and the reasone by which that Jjudgment
was supported, apply dlrectly to the setablishment
of the Provisional Court in Louisiana. The cases
of Jesoker v. Montgomery, and Cross v. Harrison, may
2180 De olted In illustration of the prinsipies
appllicable to military cooupation.

, *We have no doubt that the Provisional Court
of Loulelana was properly established by the Presi-
dent in the exercise of his constitutional author-
ity during war; or that Congress had power, upon
the dose of the war, and the digsolution of the
Provisional Uourt, to provide for the transfer of
oases pending in that court, and of its Judgmente
ggdzduafses, to the proper courts of the United
ates.

xillang. United States, 11 ¥Wall., 268 (lE?Q},
involved & sult to forfesit certain property undar the so-

called Confiscation Acts. The Court said {pp. 305-308,
308, 311«31g2):

_ " . . . Upon the exsrclse of thess pOwers no
restriotions are imposed. Of ccurse the power to
deglare war involves the power to prosecute it by
all means and in any manner in which war may be
legltimately proseouted. It therefore ineludes the
right to seize and confiscate all property of an
enemy and to dispose of it at the will of the cap-
tor., 7This is and always has been an undoubted

- belligerent right. If there were any uncertainty
‘réspedting the existence of such a right it would
be set at rest by the express grant of power to

- make rules respecting captures on land and water.

- X% 1s argued that though there are nc expreass oon-
stitutional reatriotions upon the power of Jongress
%o declare and prosecute war, or $0 make rules

- respeoting captures on land and water, there are
corestrictions implied in the nature of the powers
themselves. Hence it is sald the power to prose-
oute war ls only a power to prosecute it aocceording
%o the law of nations, and a power %o mske rules

. respsoting captures is a power to mske such rules
only as are within the laws of nations. Whether

thie 1s seo or not we do not oare %o inquire, for it
ig net neocessary to the present case. It is guf-
fioclent that the right to confiscate the property
of all public enemies 1s a oonaseded right. . . .
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The whole dootrine of confisoation is built upon the
foundation that it is an instrument of osoercion,
which, by depriving an enemy of property within
reach of his power, whether within his fterritory or
without it, ilmpairs his abllity to resist the con-
fisoatling government, while at the same time it fur-
nishes to that government means for carrying on the
war. Hence any property whieh the enemy can use,
either by sctusl appropriation or by the exercise of
sontrol over its owner, or which the adherents of '
the enemy have the power of devoting to the eneny's
uge, is a proper subject of confiscation. :

"It is also to be obperved that when the acts
of 18681 and 1882 were paseed, there was a state of
war existing between the United States and the re-
belllous portions of the country. Whether 1ts
‘beginning was on the 27th or the 30th of April,

- 1881, or whether it was not until the aot of Qon-
gress of July 13th of that year, is unimportant to
this oape, for both acts were passed after the
existence of war was s&like an aoctual and a recog-
nized fact. War exlating, the Unlted States were
Anvested with belligerent rights in additlon to the
sovereign powers previously held. Congress had then
full power to provide for the seirzure and confisoca-
tion of any property whioh the snemy or adherents
of the enemy oould use for the purposs of maintalin-
ing the war sgalinet the gﬂvsrnment. It 1a true the
war was not between two independent nations. But
because & civil war, the government was not shorn
of any of those rights that belong to belligerency.

« - L

L * % L L

# ., ., . It is the sot of 1862, the congtitu-
tionelity of which has been prineipally asssaliled.
That aot had speveral purposes, &s indicated in 1ts
title. As desoribed, it was 'An aot to suppress
insurrection, to punish treason and rebellion, te
selze and confisgate the property of rebels, and
Tor afﬁer~purp¢ssa.' The Tiret %cur seotions pro-
vided for the punishment of treason, ineciting or
engaglng in rebellion or insurreotion, or giving
aid and comfort thersto. They are aimed at indiv-
1dusl offenders, and they were undoubtedly an
exsroise of the sovemign, not the belligerent rights
of the government. But when we come %o the fifth
and the following sections we Tind another purpcsse
avowed, not punishing treason and rebelllon, as
desaribed in the title, but that other purposs,
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desoribed in the title, as 'selzing and confiscating
the property of rebels.' The langusge 1s, 'that to
insure the speedy termination of the vresent rebel-
lion, 4t shall be the duty of the Preaident of the
Unlted 8States to oause the selzure of all the estate
end property, money, stoscks, oredits, and effects of
the persons hereinafter nsmed in this section, and
to spply and use the same, and the prooceeds thersof,
for the support of the army of the United Statea.!

L [ * .

* » #* . *

* . . . But even in forelgn wars persons may be
enemies who are not inhabitants of the ensmy's terri-
tory. The lawe of nations nowhere declare the ocon-

~%rary. And it would be strange if they 4id, for
thoge not inhabitante of a forelgn state may be more

~potent and dangerous foes than if they were aotually
residents of that state. By uniting themselves %o
the gause of a foreign enemy they oaat in their lot
with his, and they ocannot be permitted to claim ex-
emptions which the subjects of the enemy do not pos-
s8es8. Depriving them of their property is s blow
againat the hoatile power quite as sffeotive, and
tending auite ss directly to weaken the bslligerent
with whom they aot, as would be sonfisocating the
properiy of a non~coumbatant resident. Ulearly,
therefore, those must be coneldered ss public enem-
les, and smenable to the laws of war as suoh, who,
though sublects of a state in amity with the United
8tates, are in the ssrvige of a stete at war with
them, and thls not bescause they zmre innhabitants of
such a state, but because of their hostile aots in
the war. Even under municipal law this dooirine is
rﬂaOgnizﬁd- - . [ 2

T8t411 less is it true that the laws of nations
have defined who, in the case of a civil war, are to
be regarded and may be treated as enemies. Glearly,
however, those must be oconsidered sush who, though
gublecte or oltizens of the lawful government, are
ragldents of the territory under the power or sontrol
of the party reslsting that government. 7Thus muoch
may be gathered from the Prize gasng& And why are
not all who sot with that part ave they not vol-
untarily subjected themselves to that party; identi-
fied themselves with 1%%? And 1s it not as important
to take from them the ginews of war, their property,
ag it 18 to confiescate the property of rebel enemies
resident within the rebel territory? It is hard to
eoncelve of any reason for confiscating the property
of one class that doee not equally Justify oconflscat-
ing the property of the other. We have already said
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that no recognized usage of nations excludes from
the category of enemies those who act with, or aid
or sbet and give comfort to enemies, whether forelgn
or domestis, though they may not be residents of
enemy's territory. It 1s not without weight, that
when the Constitution was formed its framers had
fresh in view what had been done during the Revolu-
tionary war. Similar statutes for the oonflsocation
of property of domestic ensmies, of those who adher-
ed to the British government, though not residents
of Grest Britsin, were enacted in many of the
Btates, a2nd they have been judlcially determined to
have besn Justified by the laws of war. They show
what wae then understood to be oonflsosble property,
and who were public enemies. A% least they show the
genersl understanding that aldere and sbetiors of
the publlic enemy were themgelves enemies, and hence
that their property might lawfully be confiscated.
It wag with these fmots fresh in memory, and with a
full knowledge that such leglielation had been
gommon, almost universal, that the Constitution weas
adopted, . . "

The basis of the above decision, namely the laws of
war, would sgeem to warrant seizures by the Presldent as
Uommander in Chief without legislative dirsction or permle-

slon.

United States v. Russell, 13 Wall. 623 (1871),

involved a olalim for damages growing out of the ssliaure of
gertain vessels by the military authorities in 1863 and
1864 for military purposes. The Court said (pp. 627-628):

“Private property, the CJonstitution provides,
shall not be taken for public use without Just
compensation, and it i1s olear that there are few
safeguards ordained in the fundamental law against
oppression and the exercises of arbitrary power of
more anclent origin or of greater value Yo the
oltizen, as the provision for compensation, except
in eertain extreme csses, 1e¢ & condltion precedent
annexed to the right of the government to deprive

Approved For Release 2000/06/30™ ¥rA-RDP57-00384R001300020001-7



Approved For Release 2000/06/30 : CIA-RDP57-00384R001300020001-7

the owner of his property without his consent. Ex-
traordinary and unforsseen ocoeasions arige, however,
beyond all doubt, in ocases of extreme necessity 1in
‘time of war or of immediate and impending publle
danger, Ain which private property may be impressed
inte the public service, or may be selzed and sppro-
pristed to the publioc use, or may even be destroyed
without the consent of the owner. Unguestionably

- such extreme cssee may arlse, as where the property
taken is imperatively necessary in time of war to
eongt™iot defences for the preservation of a military
poet at the moment of an impending attack by the
enemy, or for food or mediolne for a siok and famish-
ing army utterly destitute and without other means of

- sush supplies, or to transport troops, munlitions of
war, or olothing to reinforce or suppiy an army in
s distant field, where the necessity for such rein-
foroement or supplies 1s extreme and lmperative, to
enable those in command of the post to meintain their
poeition or to repel an impending attack, provlded 1t
appears that other means of transportation could not
be obtained, and thet the itransports lmpressed for
the purpose were imperatively required for such
immediate use. VWhere such an extreordinary and un-
foreseen smergency oocours in the publlic service 1in
time of war no doubt im entertsined that the power of
the govarnment is ample to supply for the moment the
publioc wants in that way to the extent of the lmme-
diate,public exigency, but the public danger must be
immediste, imminent, and impending, and the emergency
in the public service must be sxtreme and imperative,
and such as will not admit of delay or 2 resort to
any other source of supply, and the olrcumatances
must be such as imperatively require the exerclse of
that extreme power in respect to the particular pro-
perty ao impresged, appropriated, or destroyed.
Exigenoies of the kind 4o arise in time of war or
impending publie danger, but it 1s the emergency, as
was said by a great magletrate, that glves the right,
and it is clear that the smergency must be shown to
#xist before the taking oan be Justified. Buch a
Justification may be shown, and when shown the ruls
is well settled that the officer taking private pro-
perty for sush a purposs, 1f the emergensy ls fully
proved, is not a trespaseer, end that the government
is bound to make full compensation to the owner."*

=50

Approved For Release 2000/06/30 : CIA-RDP57-00384R001300020001-7



Approved For Release 2000/06/30 : CIA-RDP57-00384R001300020001-7

New Orleans v. Steamship Co., 20 Wall, 387 (1874),

wag an injunction and dsmage suilt growing out of the action
of the militery authorities. The Court said {pp. 387-388,
383-364)

*On the lat of May, 1962, the mruy of the United
3tatee oaptursd the city of New Jrleans. It wae held
by military ccoupation until the 18th of Haroh, 1866,
when ite government was handed over to the pragur sity
authorities. The oonditlion of things which subslaoted
before the rebellion, waes then restored. During the
military ocoupetion it wae governed by a mayor, a
board of finanoce, and a board of sireet landings, :
appointed by the commanding general of the department.
On the 8th of June, 18685, Hugh Kennedy wae thus :
appeinted mayor. n the 8th of July, 1885, az such
mnayor, pursuant to a resolution signed by the ohalr-
man of the hoard of finance and by the ghairman of
the board of street landings, both boards having been
appointed in the sa2me manner as himself, Kennsdy exe-
outed to the eppellees a& lsase of gcertaln water-front
property therein desoribed, . . .

* » * » »

*Although the olty of New Orleans was gonquersd
and taken possession of in & olvil war weged on the
part of the United 3tates %o put down an insurrection
andl restore the supremscy of the National government
in the Confederate States, that government had the
same power and rights in territory held by oconqueat as
17 the territory had belonged to a foreign country and
had been subjugated in a foreign war. In such cases
the conguering power has a right to displace the pre-
exlstling suthority, end to assume %0 sugh extent as
1% may deem proper the exercise by itself of all the
powers and funotions of government. It may appoint
all the necessary officers and olothe them with desig-
nated powers, larger or smaller, sccording to its
pleasure. It may presoribe the revenues to be pald,
and apply theuw to its own use or otherwise. It may do
anything necessary to strengthen itself and wesken
the eneny. There 185 no limit to the powers that may
be exerted in such ocases, save those which are found
in the laws and ussges of war. These principles have

" the sanotion of all publioista who have oconsidered
the subjeat.
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* " » % *

"It gan hardly be doubted that to contract
for the use of a portion of the water-front of the
eity Auring the continuance of the military poses-
sion of the United States wasg within the scope of
their authority. But, oonceding this to be so, it
ig insisted that when the military jJurisdioction
terminated the lease fell with 1%. We cannot take
this view of the subject. . . .*%

| {amilton v. Dillin, 21 Wall. 73 (1874), was &
suit_ta‘regaver gertain fees imposed during the Clvil War.
The Court said (pp. 87-88):

* . . . By the Constitution of the United
 Btates the power to declare war is gonfided to
© Qongress. The executive power and the command of
the military and navsl foroes is vested in the
Fresident. Whether, in the absence of Congres-
_sional aotion, the power of permitting partial
interoouree with a public enemy may or may not be
exsrcised by the Presldent alona, who is constitu-
tionslly invested with the entire charge of hostile
operations, 1t is not now necessary %o decide,
slthough 1t would seem that little doubt ocould be
reised on the subjeot. Th the gase of Uroass v.
~ Rarrison, it was held that the President, e
sommandsr-in-chisf, had power to form s temporary
oivil government for Californis as a conquersd
sountry, and to impose dutles on imports and ton-
nege for the support of the government and for ald-
ing to sustsin the burdens of the war, which were
held valid until Congrecs eaw 1t %o superseds them;
and an aotion breought to recover back duties pald
under such regulation was adjudged to be not main-
tainable. The same views were held in Leltensdor-
for et al. v. Webb, in referaence to the 88LADLI8A-
ment o6f a provisional government in New Mexico, in
the war with Mexico in 1848, and were relterated
by this ocourt in the case of The Grapeshot.®

Meohanios end Traders Bank v. Union Bank, 22 Wall.
276 (1874) involved the validity of a Judgment of a court

-38- |
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sonstituted by the military authorities. The Uourt sald
{pp. 294-207):

“The argument of the plaintlffs in error 1s
that the establishment of ths Provost Court, the
appointment of the Judge, and his action ae sush
in the cage brought by the Union Bank against them
were invalid, because in violation of the Constitu-
tion of the United States, which vests the judicial
power of the Genersl government in one Supreme
ourt and in such inferior courts as Congreas may
from time to time ordain and estadblish, znd that
under thies constitutional provision they were
entitled to immunity from any liability imposed by
the judgment of the Provost Court. Thus, 1t 18
claimed, s Federal question is presented, and the
higheat sourt of the State having deolded agalnst
the immunity olaimed, our Jurisdiotlon is invoked.

Wasuming that the case is thus brought within
our right to review it, the contrelling gquestion 1s
whether the commanding general of the army whioch
saptured New Orleans and held 1% in May, 1862, had
authority after the sapiure of the city to establish
a8 court and appoint a jJudge with power to try and
adjudicate oivil causes. Did the Constitutlon of
the Unlted States prevent the oreation of olvil
pourte in captured districts during the war of the
rebellion, and their creation by military authority?

#7518 oannot be saild to be an open gueation.

The subjeot came under consideration by this court
in The Grapeshot, where 1t was declded that when,
auﬁfﬁg The lete civil war, portions of the insurgent
territory were ocoupled by the National foraes, it
was within the constitutional authority of the Pres-
fdent, as oommander in chief, to establish therein
provisionsl scurts for the hesring and determination
of #ll causes arising under the laws of the Btate or
‘of the United States, and it wae ruled that a ocourt

 instituted by President Lincoln for the State of
Louisiana, with suthority to hear, try, and determine
oivil causes, was lawfully authorized tc exercise
such Jurisdiotion. Its establishment by mllitary
suthority was held to be no violation of the consti-
tutional provision that '‘the Jullcial power of the
United Btates shall be vested in one Bupreme Court
and in such inferior gourts ms the Congress may from
time to time ordain and establish.' That clause of
the Constitution hae no application to the abnormal
oondition of conquered territory in the occupany of
the conquering army. . « « 'The duty of the

Approved For Release 2000/06/30 : CIA-RDP57-00384R001300020001-7
B



Approved For Release 2000/06/30 : CIA-RDP57-00384R001300020001-7

Netional government in this respect was no other
than that whioch devolves upon & regular belliger-
ent, oocoupying during war the tarritory of snother
beli&gerant. 1t was & military duty, to be per-
formed by the President, sa commander in chief,
and intrusted as such with the direction of the
militery force by which the ococupation was held.'

"Phus it has been determined that the power
to establish by military authority gourts for the
sdministration of civil as well as eriminal Just-
1se in portions of the insurgent States occupled
by the Hational foroces, 1is precisely the same as
that which exists when foreign tetritory hae been
sonquered and is oscupled by the conquerorsd. ¥hat
that power is has several times been goneidered.

In Leitenpdorfer & Houghton v. Webb, may be found
& notable illlustratlion. ron the oconquest of New
Mexico, in 1846, the commanding offlcer of the
sonquering army, in virtue of the power of conquest
and ooocupanecy, and with the sanotion and suthority
of the President, ordained a provisional govsrnment
for the uountr{. The ordinance oreated courte,
with both oivil snd oriminal Jurisdiction. It d41d
not undertake to change the municipal laws of the
territory, but it established & Jjudielal systenm
with a superior or sppellate court, and with olr-
oult courts, the jurisdietion of which was declared
te embrace, first, all criminal csuses that should
not atherwise‘be provided for by law; and secondly,
original and exclusive sognizance of all oivil
esses not cognizable before the prefects and al-
¢aldes. But though these courts and this judlciel
gystem were esiablished by the military authority
of the United Btates, without any legislation of
Gengress, thies court ruled that they were lawfully
autaﬁiiaﬁad. And there was no express order for
thelr establishment emanating from the Preaident
or the commander in chief, The ordinsnce was the
ast of General Kearney, the commanding officer of
the army oocoupying the conquered tarritory.

*In view of these declisions it is not to be
questioned that the constitutlion d3d not prohibit
the oreation by military authority of courts for
the trisl of olvil causes during the eivil war in
sonquéred portions of the insurgent States. The
establishment of such courts is but the exerclse
of the orainary rights of conquest. The plain.
tiff's in error, therefors, had no constitutional
immunity againast subjectlion to the Judgments of
auch courts. They argue, however, that if this be
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concedsd, still General Butler had no authority to
establish such a court; that the Fresident slene,
&p commender in chief, had such authority. We do
not conocur in this view. General Butler was in
command of the oconquering and ocoupying army. He
wag commlgnlioned to carry on the war in Loulisiana..
He was, therefore, invested with =ll the powers of
making war, exaegé so far as they were denled to
him by the commsnder in chief, and among thease
powers, as we have seen, was that of establ ishing
gourts in conquered territory. It muet be presumed
that he aoted under the orders of his superior offi-
ger, the Fresident, and that hig aote, in the
prosecution of the war, were the sots of his com~
mander in chief."

Hathews v. MoBtea, 91 U.8. (1 Otto) 7 (1875) was

an.aqtimﬁ on the acceptance of a bill of exchange. The
Court said (pp. 10-11}:

*'e « . A ocommercial nation le anxious to
trade, and sccommodetes the lawe of war to the
greater or lesser want that it may be in of the
goods of others. Thus sometimes & mutual com-
merge is permitied generslly; sometimes as %o
gsertain merchandise only, while others are pro-
hibited; and sometimes it ig prohibited alto-
E:ther.‘ Halleck, in his 'Treatise on the

weg of Wer,' p. 6%6 t ssg., dlscusses this
sublect at considerable eng%h, and remariks,
'That branch of the government to which, from
the form of ite constitution, the power of de-
alarlng or making war 1s intrusted, has an un-
doubled right to regulate and modify, in ite
diseretion, the hostilities whish it sanections.
+ « « In England, licenses are granted.ﬁireutly
by the orown, or by some subordinate officer to
whom the authority of the crown has besn dele-
gated, elther by special instructions, or under
an act of Parliament. In the United States, ss
& general rule, licenses mre issued under the
authority of an sot of Congress; but in special
erses, and for purposes immediately oonnected
with the prosscution of the war, they may be
granted by the authority of the Fresldent, as
commander-in-chief of the military and naval
forces of the United 8tates.'*
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Totten v. United States, 92 U.3. (2 Otto) 108,

was & sult to recover for services rendared President
Lincoln in procuring information regarding activities of
the Gonfederate military. The Court said (p. 106):

“We have no difficulty as to the authority of
the Preaident in the matter. He was undoudbtedly
authorized during the war, as commander-in-chief
of the armles of the United States, to employ
seoret agents to enter the rebel lines and obtain
information respecting the e trength, resources,
and movements of the enemy; and contracts tc com-
pensate guch agents are »0 far binding upon the
government as to render it lawful for the Presi-
dent to direct payment of the amount stipulated
out sf the contingent fund under his control.

A » .

Coleman v. Tennessee, 97 U.3. (7 Otto) 509 (1878),
is helpful ee outlining the 4iffering Congressional and

Commander in Chief powers. The case presented the queation
whether a court martisl had exelusive Jurisdietion over an
offence committed during wer by & soldier. The Court said:
{pp. Bl4-517) '

“We do not mean to intimate thaet it was not
within the competency of Congrese to confer exolu~
slve Jurisdiction upon military courts over of-
fences committed by persons in the military gerv-
ise of the United States. AB Congress lg express-
ly authorized by the Comstitution 'to raise and
support armies,' and 'to make rules for the govarn-
ment and regulation of the land and naval forces,!
its control over the whole subject of the forma-
tion, organlzation, and government of the national
armiss, inoluding %herein the punishment of
offences committed by pereone in the milisary serv-
ice, would ssem %o be plenary. All we now affirm
is, that by the law %o which we are referred, the
thirtlieth section of the Enroltent Act, no such
exclusive jurisdiction ie vested {n the military
tribunals mentioned., . . .
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"In denying %o the military tribunale exclu-
sive jurisdiotion, under the section in gqueation,
over the offenves mentlioned, when commltted by
pergons in the military service of the United

tates and subject to the articles of war, we have
reference to them when they were held in 3tstes
oocupying, aas members of the Unlon, their normel
and aonstitutional relations to the Federal
Government, in whisch the supremacy of that govern-
ment was racagnized and the eivil courts were
open and in t\a,unaiaturheﬁ exercise of thelr
Jurisdietion. When the armies of the Unlted
Statas were in the territory of insurgent 3tates,
banded together in hostility te the national
government and making war sgainst if, in other
wordsg, when the armies of the United Stales were
in the snemy's ocountry, the militsry tribunals
mentioned had, under the laws of war, and the
suthority aan?arred by the section named, exolu-
sive jurisdietion to try and punish offences of
every grade committed by pereons in the military
gervice, Officers and soldiers of the armies of
the Union were not subject during the war tc the
lawg of the enemy, or amenable to his tribunals
Tor offences aammitted by them. Thay were answer-
able only to their own governmant, mnd only by its
éagsa ag enforoed by its armies, could they be pun-

shnad. ’

* #* % L * ]

"The faat that when the offence was committed,
for which the defendant was indlcted, the State of
Tennessee was in the military enaupaiian of the
United States, with a mllitary governor at its
head, appointed by the President, cannot alter this
aonniusion. .« v oe

* . . . The right to govern the fterritory of
the enemy during its military occcupation ia one of
the inoldents of war, being a consequence of itas
&equisltlani and the character and form of the
government to be established depend entlirely upon
the laws of the conquering State or the orders of
its military commander. By such ocoupation the
g@litiual rolations between the people of the hoe-

ile country and their former government or sover-
eign sre for the time severed; but the municipal
lawg -~ that 1s, the laws which regulate vrivate
rights, enforce contracts, punlsh orime, and regu-
late the transfer of property -- remaln in full

43~
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force, so far as they affect the inhabitants of
the oountry among themselves, unless suspended
or superseded by the conqueror. And the tri-
bunale by which the laws are enforced contlinue
as before, unless thus changed. In o ther words,
the munlaipal lews of the Stamte, and thelr ad-
ministration, remain in full force so far as the
inhabitants of the country are concerned, unless
shanged by the ococupying belligerent. Halleok,
Int. Law, Ce 550” ‘

Dow v. Johnson, 100 U.S. (10 Otto) 158 (1879),
was a sult for damsges growlng out of s military selrzure
of private property. The Court ssld {pp. 161«165, 16%-
168):

*he gecond plea, in substance, ssts up that
ag early ap February, 1861, the State of Louisiana
sdopted an ordinance of secession, by which she
attempted to withdraw from the Unlon and establlsh
an independent governmant; that from that time un-
£11 after April 9, 1863, the date of the Judgment
in question, she wag in rabellion rgainet the
government of the Unitad Statas, making war sgainst
its authority; that in conaequence the milltary
forces of the United States engaged in suppressing
the rebellion took forcible posseszlon of that por-
tisn of the State cemprising the Alstrioct of the

@ixth Disgtrict Court of Naw Orleans, and held mill-
tary occupation of it until long afﬁar Aprll 9,
1883, Auring which %ime martial law was established
there and enforced; that the defendant was then a
brigadier-genersl in the military gervice of the
United States, duly commigsioned by the President,
and acting in that State under his orders and the
articles of war; that by the general order of the
President of July 22, 1862, military commandars
within the States of Virginia, South Carolina
Georgia, Florida, Alabama, Mississlippl, Laniﬁiana,
Pexas, and Arkansas were directad, in an orderly
manner, %o selze and use any property, rsal or
personal, whioh might be necessary or sonvenient
for their several commands ag suppliee, or for
other militsry purposes; that the defendant, in the
performance of hia duty ag a brigadier-general was
in command of troppe of the United 8tates in
Iouisiana; and that the troops by his order selzed
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from the plaintiff, then a oltizen of that State,
eertain chattels neceseary and eonvenient for
supplies for the army of the United States, and
other military purpcaes; and that for that aelg-
ure the action was brought in the Sixth District
Court of New Orlesns against him, in whish the
Judgment in question was randered; dut that the
Pistriet Court had no jurisdiotion of the aotion
or over the defendant at 1ts commenoement, or a%
the rendition of. the Judgment.

% + L L R -

"The important queation thus pregented for
our determination is, whether an officer of the
army of the United Btates is liable %o a sivil
action in the locel tribunals for injuries re-
sulti from acts ordsred by him in hils militery
character, whilst in the service of the United
8tatos, in the enemy's country, upon ap allege-
tion of the injured psrty that the acts were not
Justified by the necegsitiens of war.

* 4 * L W +

"1f private property there was taken by an
efficer or a soldier of the coccupylng army, act~
ing in hie militery character, when, by the laws
of war, or the proclamation of the commanding
gnaarai, 1t should have heen exempt from gelzure,
the owner could have complalined %o thet com=-
mander, who might have ordered rsstitution, or
ﬁmtmewmmwgmmywmmamnmmbe
bunal, ms olroumstances might have required, or
he could have had recourse to the government for
redress. But there oould be no doubl of the
»ight of the amy %o eppropriate any property
there, although belonging to private individusls
which was negegaary for its suppert or convenlien
for its use. This was a bslliperent right, whioh
waa not extinguished by the ococupation of the
sountry, although the necessity for iis exercilse
was thereby lessened. However exempt from selzure
on other grounds private proverty there may have
beon, it wes always sublect %o be appropriatsd,
when required by the necessities or convenliance
of the army, though the owner of proverty taken in
gwoh asne msy have had a ﬁust olalm againat the
government for indemnity.
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MoElrath v. United States, 102 U.S. {12 Otto) 428

{(1880), was a sult to recover aampensatibn,by a Marine Corps
officer required to resign from the aervice by the Presi~

dent. The Court said (pp. 437-4038):

"But we are here met with the suggestion that

& vaganoy 4id not exist, and Lisutenant Haycock's
‘right to the office did not sttaoh until he recsiv-
ed his commission on the thirteenth day of July,
1868, on whigh day, and from the first moment of
that day,--as 1is claimsd upon the authority of
tinited States v. Lzpeyre (17 Wall. 191) and United
giaﬁeg v. Norton "8, 184),--1t was the Taw that
'no officer 57 the military or naval service shall,
in time of pesce, be dismissed from service, except
upon and in pursuance of the gentence of a court-
martisl to that effect, or in sommutation thereof.'
Ast of July 13, 1868, 14 Stat. 92. To this sugges-
tion one obvioua answer is, that the act of July
13, 1866, was not, on that day, in effective opera-
tion. That act assumes o gontrol the President,
in the matter of dlsmisaing officers from the naval
and military service, only in time of peace. Its
purposse wag, upon the dealaTation of peace, to sus-
pend the broad power whioch he exercised during the
rasent rebsllioen, when promot, vigoroua anetion was
often demanded, to dismiss an offloer from the
service whensver, in hia Judgment, the public inter-
eats would theredy promoted. . . N

Kirk v. Lynd, 106 U.3. (18 Otto) 315 (1882) involv-
ed property confisonted during the Civil War. The Jourt
gald {pp. 315-318):

f7The single question in this oase is, whether
the purchaser of real property condemned under the
act of Aug. 6, 1881, o. €0, entitled 'An Aot to
conflsoate property used for insurrectlonary pur-
poses,' takes a fee, OT only sn sstate for life.
The act provides that if during an insurrection
against the govermment of the United States, after
the President has declared by proclamation that the
laws of the United States are opposed, and the exe-
oution thareof obstructed by combinations too
povwerful to be guppressed by the ordinary course of
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judicldl proceedings, or by the power vested in the
mershals by law, any person shall purchase or aoqulire,
gell or give, any property with Intent to use or
employ the same, or suffer the same to be used or
employed, in aiding, abetiting, or promoting such in-
surrsotion or resistance to the lawa, or any perason

- engeged therein; or if any person, being the owner of
any such property, shall knowingly use or employ, or
consent to the use or employment of the same, &8
aforesald, all such property shall be lawful suo lect of
sapture and prize wherever found, and the President may
cause the ssms to be seizsd, conflscated, and condemn~-
ed, Provision is then made for judiclal proceedings of
condemnation in the courts of the United States, The
sslzure and condemnation in the present dase were be-
osuse the properiy had been used and employed, with
the knowledge and consent of the owner, in ald of the
insurrecilon.

- "Express authority is vested in Congress by the
Constitution to 'meke rules concerning captures on
land and water.' Art. 1, sect. 8. The statute now
in question is manifeatly an exercise of that power.
As was sald by Kr. Justice Strong, in Miller v.
Unlted States, 11 Wwall. 268, 308: 'It Imposed no
penailty. 4t declared nothing unlawful., It was almed
exclusively at the selzure and conflscatlon of property
used to aid, sbet, or promote the rebellion, then a war,
or to maintain the war against the government., « « «

"Iin war the capture of property in the hands of
the enemy, used, or intended to be used, for hostlle
purposes, ls allowed by sll clivilized nations, and
this whether the ownership be public or private, The
title to movable property in hostlle use, captured on
lsnd, passes to the captor as soon &s the capture is
complete; that 1s to say, as soon as the property is
reduced to firm posseszsion. . .«

"property captured in war 1s not taken to punish
its owner any more then the 1life of a soldler slain
in battle 1s taken to punish him. The property as
well as the 1life 13 taken only as a means of lessening
the warlike strength of the enemy. Young v. United
States, 97 U. 3, 38."

The reasoning in the above cases would seem to

support seizure by President as Commaner in Chief without

legislative direction or permission.
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Runkle v. United States, 122 U.8. 543 (1886) 1ie

an exemple of a non-delegable military duty of the Presi-~
dent. The Court sald (p. 587):

_ "Here, however, the sotlon required of the
President is judicial in its charaoter, not ad-
ministrative. As Commander-in-Chief of the Aray
‘he has been made by law the person whoss duty it
18 to review the proceedings of courts-martial

"~ 4n oases of this kind. This implles that he 1s
himself to consider the proceedinge lald before
him and decide personally whether they ought to
be carried into effeot. Such a power he cannot
delegate. Hig personal Judgment le required, ase
much so as it would have been in passing on the
¢ase, if he had been one of the members of the .

sourt-nartvial itself. He may ocall others to hleae

- ggsistance in making his examinations and in-
informing himself as to what ought to be done, but
his judgment, when pronounced, must be hls own
Judgment and not that of another. And this beocause
he ie the person, and the only person, 10 whom
hags been sommitted the important Judicial power
of finally dstermining upon an examination of the
whole proceedings of a court-martial, whether an
offiger holding a commission in the army of the -
United States shall be dismissed from service as &
punishment for an offence with which he has been
gharged, and for which he has been tried. . . '

Dooley v. United States, 182 U.3. 222 {1900) was

a'suit to recover back certain duties levied under military

power. The Court sald (pp. 234-238):

¥..... We have no doubt, however, that,
from the necessities of the case, the right to
administer the government of Porto Rico contin-
ued in the military oommander after the ratifl-
gation of the treaty, and until further astion
by Oongress. (ross v. Harrison, above olted.
.+ « PFor instance, 1t Le olear that while a
military commander during the olvil war wae in
- the cooupation of = Southern port, he could im-
pose duties upon merchandise arriving from
abroad, it would hardly be ocontended that he
gould mleo impose duties upon merchandise arriv-

ing from ports of his own country. His power 0
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administer would be sbsoluts, but his power to
legislate would not be without certain restric-
tiona--in other worde, they would not extend beyond
$he necessities of the case. Thus in the case of
The Admittance; Jeoker v. Montgomery, 13 How. 498,
Ef'qu.ﬁhiﬁ fﬁgt neither the Presidsnt, nor the
militsry commander, could eatablish a gourt of
prize, competent to take Jjurisdiotion of a case

of gapture, whose judgments would be oconclusive 1n
other admiralty courts. It was said that the
sourts established in Mexico during the war ‘were
nothing more than agents of the military power,

to sssist it in preserving order in the sonquered
territory, and to protect the inphabitants in thelr
persons and property, while 1t was ccouplied by the
Amerisan arms. 'They were subjeet to the military
power, and their decieions under 1ts gontrol, when-
aver the commanding offiocer thought proper to
interfere. They were not courts of the United
Btates, and had no right to sdjudicate upon &
question of prize or no prize,! although Congress,
in the exeroise of its gensral authority in rela-
tion to the national ocourts, would have power to
{gﬁii&ate their action. The Grapeshot, 9 Wall. 129,

» L » " & »

% ., . .4t is an unbending rule of law, that
the sxercise of military power, where the rights
of the citizens are ooncerned, shall never be
pushed bayond what the exigency requires.'®

French v. Weeks, 259 U.8. 326 (1921) involved ac-
tion by an army olassiflcation board, and indlcates a
recognition of the power of the President as Jommander-in-

Chief to interfere with the conolusions reached by that
board. The Court said, in speaking of the statute involved

(p. 333):

"But both the meaning and purpcse of the
entire expression geem very olear. The deglarsa-
tion that the finding of the Final Classiflication
Board shall be 'final and not subject to further
revision' could not be more emphatically worded,
while the exception 'upon the order of the
President' 1s in such genersl terms that it
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plainly contemplates only disgretionary action on his
part to be taken, on the suggestion of the Searetary
of War in epecial camses, on the applicatlion of offio-
ers involved or their friends, or on his own 'mers
motion.' The sxception plainly enough wae inserted,
not for the purpoee of imposing & very great burden up-
on the President, but rather as a congPeasional recog-
nition of the right in him as the Chlef Executive and
Gommander-in-Chief of the Army (& right whlch he pro-
bably would have had without 1t), to interfere in such
gases at nte option, leaving the finding of the Board
to become final should he eleot not %o take any action,
and perhaps, also, for the purpose of forestalling the
shance of its belng sucoessfully argued that the un-
usual finality--'not subjeot to furiher revigion'--
given to the finding of the Board, was intended €t~
place such finding beyond the power of interposition
in sny case by the President. Thls conatruction glves
songistent effeot to emch cleuse of the provision and
that contended for by the relator must be denled. !

An exocellent aummary of martiszl law is thus set

forth in Ex parte Lavinder, 88 . Va. 713 (24 A.L.R. 1178),

involving the confinement of a person by‘miiitary authorities
(pp. 1180-1181): |

"The substitution of military for the oivil law
in any ocommunity is an extreme measure. Soeclally,
economically, and politically, it 1e deplorable end
calamitous. Its sole justification ia the failure
of the civil law fully to operate and funoctlion, for
the time being, by reacon of the paralysls or over-
throw of its agencies, in consequence of an ilnsurrec-
tion, invasion, or other enterprise hostile %o the
gtate, and rasulting in actual warfare. And then _
guch substitution at any plaoe within the atate ocan-

" pot extend beyond the 1imits of the theater of actual
war. State ex rel. Nance v. Brown, 71 W. Va. 519,
45 L.R.A, (N.8) 996, 77 3. E. 243, Ann. Cas. 19140,
1; Re Jones, 71 W. Va. 567, 45 L.R.A. (N.8.) 1030,
77 8, E. 1029, Ann. Cas. 18140, 31. Martial law
within the territory of a country at war with another,
or with rebellicus oitizens or subjeots in posasssslon
of a part of 1ts own territory, 1s not a necasssary
incident or consequence of an exlsting state of war.
A sonorete illustration of thie proposition is found

Approved For Release 2000/06/30 :_g&-RDP57-00384R001300020001-7



Approved For Release 2000/06/30 : CIA-RDP57-00384R001300020001-7

in the late World ¥War. Thoug® there were milllons of
men under asrme in the United States, not a foot of

ite territory was eubjeoted to martial law on the
ground of the existence of the state of war between
this country and certain European governments; nor, '
under principles deolared in Ex parte Milligan, 4 Wall.
2, 18 L. ed. 281, ocould it have besn, because there

was no actusl warfare in this country--no fighting,

no battle lines, no area in waleh troops were assembled
or moved to and fro, in the conduot of or preparation
for immediate or probable combat. In the great Oivil
‘War, portions of the country lying without the theater
of actual war, as here indicated, wars constitutionally
immune from martial law. Ux parte Milligan, olted.

"It is perfeotly manifest that the proclamation
of war 4id not ipso faoto, or ex proprio vigore,
insugurate martial law in Mingo county. The govern-
or's attempt to inaugurate 1t and put 1t into effeci
in that county, in the manner herainbefore desoribed,
was clearly futile and inoperative. The irresgistible
logle of the nprecedenis slready cited, and of all
others bearing upon the subject, is that martisl law
is an incident of military operations withln the area
of setual, not merely theoretical, warfare. DBelng
only an incident of actusl warfare, such warfare ls
esgentlal to its exlatence; mnd, being alsc a mere
incident of actual military ocoupation of territory,
an army in the fleld 1e equally essential and indispen-
sable. No presedent, text, or judicial opinion found
in the books accords to martial law of the kind now
under eonsideration a wider sseope or larger funotion
than that just indiemted. Upon the theory of the pro-
oedurs undsr which these arrests were made, & citizen
of revolting or enemy territory might be gullty of
many infractions of martial law long befors accrual of
the power to make it effective. As an inocident of the
Civil War, that theory, if applied, might have piled up
against a oitigen of Georgls a three or four yeara'
agoumulation of offenases under Faderal military regula-
tions of which he had no knowledge, smd required him to
suffer imprisonment or other punishmbnt for them on the
arrival of Federal troops within the state. There
gould have been nc Ameriocan martial lsw in Cuba, Porto
Rigco, the Philippine Ielands, or Germany until the
Ameriaan troops actually cocupled those countries, and
then it was limited to the territories in aotual oocqupa-
tion. It is a pursly military measure, and its admin-
istration a strietly military function. To say the
military chief may presoribe it and then devolve lts en-
forcement upon the civil officers of the territory in-
volves & serious departure from loglo, as well as a oon-
tradiotion in terms. It 1s as truly military in 1ts
sdministration as in its origin, nsture, and institution,
or proolamation.®
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Iv
'OPINIONS OF THE ATTORNEY GENERAL

In 11 Op. A. G. 297 (1865), the Attorney Genersl
ruled that the aséasains of Preeident Lincoln, whom hé denom-
inated as public enemies, could be tried by a mi&it&ryaaurt.
While martial,law had been declared in ﬁhe‘bintriet of Colum-
Eisa, the‘cpinion states that the oivil oourte were open and
tnnaticﬁing. Amqng other things thsnattarney_aensral said
(pp. 316-317): | i

_ "The law of nations, which ia the result of the
experience and wisdom of ages, has decided that Jay-
hawkers, banditti, &c¢., are offenders agalnast the
laws of nature, and of wer, and as such smenable to
the military. Our Constitution has made those laws
& part of the law of the land. Obedlence to the
gonatitution end the law, then, requires that the
militery should 4o their whole duty; they must not
only meet and fight the enemles of the country in
open battle, but they must kill or take the seoret
enemies of the country, and try and exeoute them ao-
sording to the laws of war. The oivil tribunals of
the oountry cannot rightfully interfere with the :
military in the performsnce of their high, arducus,
and perilous, but lawful duties. That Booth and his
agsociantes were secret active public enemiee no mind
that oontemplates the faots oan doubt. The exclame-
tion used by him when he esgaped from the box on %o
the stage, after he had fired the fatal shot, sio
gemper tyrannis, and his dying message, 'say to my
me%gar ﬁgai T died for my country,! show that he was
1ot an assassin from private malise, but that he aot-
ed as a public foe. Such a deed is expressly lald
down by Vattel, in his work on the law of nations, as
an offence against the laws of war, and a great orims.
'I give, then, the name of sseassination to a treach-

eroue murder, whether the psrpetrators of the deed
bs the subjects of the party whom we ocause to be
asgassinated or of our own sovereign, or that it be
executed by any other emissary introducing himself

a8 & suppliant, a refugee, or a degerter, or, in

. fine, ag a stranger.' (Vattel, 339.)
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#Neither the oivil nor the military department
of the government should regard itself as wiser and
better than the Constitution and the lawe that exlst
under or are made in pursusnoe thereof, Each de-
partment should, in peace and 1ln war, confining it-
gelf to ite own proper sphere of actlon, diligently
and fearlessly perform its legitimate functions, and
in the mode preseridbed by the {onstitution and the
law, Such obedience to and cbservance of law will
maintain peace when 11 exists, and will soonest re-
1isve the country from the abnormal state of war.

"My conclusion, therefore, is, that if the
‘persons who are charged ¥lth the assassination of
the President committed the desd as publlo enemies,
a2 I believe they d4id, and whether they did or not
is & question to be decidalby the tribunal before
which they are trisd, they not only ean, but ought
to be tried before a military tribunal. If the
persons oharged have offended against the laws of
war, 1t would be as palpably wrong for the military
to hand them over %o the oivil courts, as it would
be wrong in a sivil oourt to gonvict a man of murder
who had, in time of war, klllsd another 1n battle.

It is doubtful whether the above opinion can stand
the obvious challenge of Ex parte Milligan, supra.

In 29 Op. A. G. 322, the Attorney General advised
the President he lacked power to send the militia into a
foreign country. He did, however, say {pp. 323-324):

*When the Constitution gives to Congress the
power 'to raise and support armies,' and to pro-
vide 'for calling forth the militia to execute the
lsws of the Unlon, suppress insurrections, and re-
pel invasions,' and makes the Presldent ‘the Com-
mender in Chief of the Army and Navy of the United
Btates, and the militla of the several States when
called into the sotual service of the United States,’
1% ia speaking of two different bodies--the one the
Regular Army, in the continuous gservice of the
government, and liable to be called into aoctive
service at any time, or in any place where armsd
forse is required; and the other a body for domestisc

Approved For Release 2000/06/30 : CI_QBB_DPS?-00384R001300020001-7



Approved For Relgase 2000/06/30 : CIA-RDP57-00384R001300020001-7

service, and liable to be called into the service of
the Government only upon the partioular occasions
named in the (onstitution. And acts of Jongress re-
lating to the Army and the militis must have the same
eonagtruction. :

"It is certain that it is only upon one or more of
these three ococasions-~when it 1s negessary to sup~-
press insurrections, repel invasions, or to execute
the laws of the United States--that even ¢ongress C&N
osll this militia into the service of the United
States, or suthorize it %to be done.

*As 'insurregtion' is necgessarily internal and
domestio, within the territorial 1imits of the HNation,
this portion of the sentence ocan afford no warrant
for sending the nilitla to suppress it elgewhere. And
sven if an insurrection of our own gitizens were get
on foot and threateningly maintalned in & foreign
Jurisdiction and upon our border, to send an armed
force thers to suppress it would be an act of war
whioh the President oan not rightfully do.

#The term 'to repel invasion' may be, in some
respects, more elastic in its meaning. Thus, if the
militis were called into the service of the General
Government to repel an invasion, 1t would not be neoes-
gsary %o discontinue their use at the boundary line,
but they might (within certain limits, at least) pur-
sue and oapture the invading force, even beyond that
lins, and just as the Regular Army might be used for
that purpose. This may well De held to be within the
meening of the term 'to repel invasion.'

#Then, toc, Af an armed forsoe were asgsembled upon
our border, so near and under oircumstances whioch plein-
1y indicated hostility and an intended invasion, this
Government might attack and capture or defeat suoch
forces, using either the Regular Army or the militia
for that purpose. This, also, would be but one of the
ways of repelling an invasion.

*But this is quite different from and affords no
warrant for sending the militia into a forelgn country
in time of pesoce and when no invasion is made or
threatened."
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In 28 Op. A, G. Bll, it was held that the President
lacked power to remove a floating dry dook from Alglers,
Loulsisne, %0 the naval station at Guantanamo, Cuba, where it
would better serve naval purposes. The opinion, however, thus
reococgnizes that in an smergency the President could exerolse

such power (pp. 521-522)1

* . . . Purthermors, 1t will be obgerved from the
report of the Searetary of the Navy, above quoted, that
in locating dry dccks and repair shops it was desirable
to placs them as far as pogsible 'at great commercial
and industrial centers, not only because workmen and
material can be obtained more readily and more reason-
ably at such points, but alse because sush points re-
quire and will have, from their 1mporta§gg to the
sountry; a strong land defense; and, as the dooks also
require a strong defense, one set of fortirfications
will gover both civil and military property.?

*It is olear that Congrese had thesc considerations
in mind when it direscted the floating dry dock in ques-
tion 'to ke located at the naval reservation at Alglers,
Loulsisana,' and that the language used was directory and
not merely descriptive. This being so, I do not think
the power of the President as Commandsr-in-Chief of the
Aray and Navy would asuthorize him to disregard the man-
date of Congress as to where the struoture should be lo-
cated, at least in the absence of an emergency making
such action imperative for the protection of the inter-
ests of the Government, euch as might arise in time of
war or publio danger., . . .7

In 38 Op. A. G. 283 (1935), the facte and rullng were

as Tollows:

"The proposed order effects an interchange of oer-
taln property between the War and Navy Demrtments in
California, Hawail, and the Diatriet of Columbia.

This proposed interchange of property has been agreed
to by the Aoting Becretary of the Havy and the Asting
Seoretary of War, as sppears from their letter to you
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of September 24, 1935, snd it is my view that the order
ig authorized under the following provision of the Aot
of July 11, 1919, 41 stat. 131, 1321

“he interchange without ocompensation therefor, of
military storss, supplies, and equipment of every
ohearacter, inoluding real estate owned by the Govern-
ment, is hereby suthorized between the Army and ths
¥avy upon the request of the head of one service and
with the approval of the head of the other service.'

"8ince the vroposed interchange of property is in
the intersst of the national defense it la probable
that you also have authorilty to iesue the order as Com~
mander in Chisf of the Army and the Navy.*

In an opinion dated August 28, 1940, the Attorney
General advised the President that he possessed power to
transfer sertain old naval vessels to Oreal Britain and to
nagotiate for scertain naval bases. He ssid, among cther
things (pp. 2~-3, 6-7)3

fMhere s, of course, no doubt conoerning the
authority of the President to negotiate with the
British Government for the proposed exchange. The
only questions that might be ralised in connectlon
therewith ere (1) whether the arrangenent must be
put in the form of s treaty and awalit ratification
by the Senate or (2) whether there must be addi-
tional legislation by the Congress. Ordinarily
{and assuming the sbsenos of enabling legielation)
the questiocn whether such an agreement oan be gon-
sluded under Presidential authority or whether 1¢
must await ratification by & two-thirds vote of the
United States Senate involves consideration of two
gﬂs:ra whish the Oonstitution vests in the Presi-~
ent.

“One of these is the power of the Commander in
Ohief of the Army and Navy of the United States, which
18 sonferred upon the President Dy the Constitution
but is not defined or 1limited. Happily, there has
been 1ittle ocoasion in our history for the interpre-
tation of the powers of the Fregident as gommander in
Chief of the Army and Navy. I do not find it neges-
sary to rest upon that power alone %o sustain the
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present proposal. But 1t will hardly be open to
controversy that the vesting of such a funotion in
the President also places upon hin a regponaiblility
to use all constitutionsl authorlty which he may
possess to provide adequate bases and stations for
the utiligzation of the naval and air weapons of the
United States at their highest efficlency in our
defensae. It seems equally beyond doubt that pres-
ent vorld conditions forbld him to rigk any delay
that is constitutionally avoidable.

#* ™ » ® -

igs far as concerns this statute, in my opinion
1% leaves the President as Commander in Chief of the
Navy free to make such &1 gposition of naval vessels
as he findes necessary in ths public interast, and 1
£ind nothing that would indiceate that the Congress
has tried to 1imit the President's plenary powersio
vessels already striocken from the naval register.
The President, of course, would exerciase his powers
only under the high sense of responeibility which
follows his rank as gommander in Chlef of hise Nation's
defense foraea.

"Furthermore, I find in no other statute or in
the decisions any attempted limitations upon the
plenary powers of the President as Oommander in Chlef
of the Army and Navy and as the head of the State 1n
1ts relations with forelgn countries to enter into the
proposed arrangement for the transfer to the British
Government of certain over-age deatroyers and obsoleso-
ent military materisl except the limitations recently
imposed by seotion 14 (a) of the act of June 28, 1840
{Public, No. 671)., This seotion, i will be noted,
elearly recognizes the authority to make transfers and
geeks only to impose certaln restrictions thereon.

The section reade as follows:

t1ggc. 14. (a) Notwithstanding the provision of
any other law, no military or naval weapon, ship, boat,
airoraft, munitions, supplles, or equipment, to which
the United Btates has title, in whole or in part, or
which have been contracted for, ghell hereafier be
transferred, exchanged, 801§, or otherwise disposed of
in any manner whatsoever unlees the Chief of Naval
Operations in the case of navsl materizl, and the
Chisf of Staff of the Army in the oase of military
materisl, shall first certify that such materisl is no%
essentlial to the defense of the United States.'

mﬁ’?-—
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"Thus to prohibit action by the constitutionally
oreated Commander in Chief except upon suthorigation
of a statutory officer subordinate in rank is of
questlionable constitutlonality. However, since the
statute rsquires certification only of matters as to
which you would wish, irrespective of the statuta, %o
be satisfied, and as the legislative history of the
section indicates that no erbitrary restriction is in-
tended, it seeme unnepessary to rale the question of
eonstitutional ity which such & provision would other-
wige invite.®

k /
- THE STATUTES

Over the years, Congress, presumably acting pursuant to
vhaﬁ 1t regarded as its various war powers, has underfaken
to enaot statutes conferring upon the President detalled
powers in time of war, threatened danger, or grest national
emergency, which powers would sesm %o inhere in the offiee
of CUommandsr in Chief. S8ome of those stitutan are set forth
in the letter of the Attorney General dated Ustober 4, 1939,
advising the Senatg in respones to its resolution, ecalling
for information as to the existing war or energensy ﬁawers.
Listed here are typloal statutes which might reasonsbly be
regarded as mere legislative affirmations of war and national
emergency povers Constitutionally possessed by nhe'Preslaent
as Jommander in Chief:

' “Section 30, act of June 3, 1916, 39 Stat. 1387,

as smended (U.5.0., title 10, sec. 343), authorizing

membera of the Regular Army Reserve to be ordered to

agtive duty 'in oase of emergency deolared by the
President.'
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¥8eotlion 32, aot of June 4, 1920, 41 8tat. 776
(U.B.0., title 10, eeo. 868), authorizing the Preei-
dent to order Reserve officers of ths Army to active
duty for more than 15 daye in a calendar year, with-
out thelr consgent, 'in time of a national emergenoy
expressly declared by Congress.'

"8ection 36, act of June 4, 1920, 41 Stat. 780
(U.5.0., title 10, sec. 428), authorisging the Presi-
dent te place members of the enllzted Regerve Corps
on agtive duty for a longer period than 15 days in a
calendar year, without thelr consent, 'in time of a
national emergency expressly declared by Congress.'

L * L * &

"Aet of July 5, 1884, 23 Stat. 109, as amended
(U.8.0.,, title 10, seo. léOOQ, authorizing certalin
disoretion in the purchase of supplies for the Army
'in cases of emergency.'

~ "Aot of March 2, 1801, 31 B8tat. 905 (U.8.C.
title 10, sec. 1201), authorizing purchase of sup-
plies for the Army without advertising 'in cases of
emergenay. '

title 10, seo. 1361), authorizing the President,
through the Seoretary of War, to take possesslon and
aggume aontrol of any system or gystems of transpor-
tation or any part thereof 'in time of war.'

Aot of ?abruar{ 4, 1887, 24 Btat. 380, as
smended (U.5.0., title 10, seo. 1382}, providl

for prefersnce to shipments of troops and material
of war upon demand of the President 'in time of war
or threatened wvar.,'

Act of July 5, 1884, 23 Stat. 110, as amended
(U.8.0., title 10, seo. 1364), waiving the require-
ment of advertising in oonnection with purchasges of
tranaportation equipment by the Arny 'in cases of
extreme emergency.’'

"Agt of June 4, 1820, 41 stat. 811 (U.s.0.,
title 10, ses. 1590‘, providing for dismissals of
officers of the Army in time of war,

& » *% W »
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*Seotion 1, act of May 22, 1918, 40 Stat. BH9
{U.8.0., title 22, seo. 223), authorlzing the Presi-
dent to impose additional restrioctions and prohlbl-
tions upon the departure of persone from and their
zntrg intc'ﬁhe United Btates 'when the Unlited 3tates

8 AT wWar. .

* » » » .

"Section 38, act of June 3, 1816, 39 Stat. 180,
as smended (U.8.C., title 32, sec. 8lo}, suthorizing
the Président to the extent provided for by appropril-
ations for the specific purpose to order offlcers of
the National Guard of the United States to active
duty 'in an emergency' &t any time and for the perlod
therec?f, provided that except in time of a national
emergency expregsly deolared by the Congress, no offi-
cer of the National Guard shell be employed on astive
duty for more then 16 days in any calendar year with-
out his consent.

* L * * o

"Seation 1624, srt. 36, R.8., as amended (U.3.0C.,
title 34, aeo. 1200, art. 38), providing for dismie-
sale of officers cof the Navy in time of war.

*» * » * *

“Act of July 9, 1918, 40 Stat. 861 (U.S.0., title
40, seo. 37), authorizing thedeoretary of War to rent
or lease any bullding or part thereof in the District
of Qolumbis that may be required for millitary purposes

- '4in time of war, or when war is imminent.'

L #* L L *

"Ast of July 1, 1902, 32 8tat. 713, as amended
(U.8.0,, title 42, seo. B), suthorizing the President
to utilize the Publio Heslth Service 'in times of
threatened or actual war.'

» & L * *

*gection 606, ast of June 19, 1934, 48 Btat. 1104
(U.8.0., title 47, seoc. 806), authorizing the Presi-
dent to suspend or amend rules and regulations applic-
able to transmigsion of communications by radio or
wire, eto., 'upon proclamation by the President that
there exlsts war or a threat of war or & state of pub-
1ic peril or disaster or other national emergency, or
in order to preserve the neutrality of the United
grates;' also to reguire priority for communimations
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essential to the national defense ‘during the con-
t4nuance of war in whieh the United States ls en-

gaged. ' .

% » » * ?

*ggotion 402, aot of February 28, 1920, 41
Stat. 476-477 (U.8.0., title 40, sec. 1 (18},
authnrizing the Interstate (ommerce Commisslon to
direct preferences and priorities upon oertifisa-
tion by the President that such preferences and
priorities are essential to the national defense
and security 'in time of war or threatened war.'

. * - » 3

"Seotion 6, act of June 15, 1817, 40 Stat. 218
(U.8.0., title 50, gec. 38}, authorizing the Presi-
dent to designate prohibited places under the provi-
elons relating to esplonage 'in time of war or in
ocage of national emergency.' ‘

#p0t of June 3, 1916, 3¢ Stat, 213 (U.8.0.,
title 80, seo. B80), providing for the procurement
of war materisls 'in time of war or when war is lm-
minent,' and authoriz the President to appoint a
Board on Mobilization of Industries Esssntlal %o
Hilitary Preparedness.

» » » » *
- %h0t of Julg 2, 1917, 40 Stat. 241, ae amended
(U.8.0., titls B0, seo. 1#1), providing for the ac-

guieition of land for military purposes 'in time of
war or the imminence thereof.'!

» L * * *

“Aot of April 11, 1898, 30 Stat. 737 (U.8.C.,
title 50, seo. 178), authorizing the President to
order the erection of any temporary fort or fortifi-
eation upon the written consent of the owner of the
1and upon which such work is to be placed 'in case
of emergency.'®

| A more résent sxeample of Federal leglelatlon whioh,
it etriotly oénatrund, might constitute an interference with
the power to defsnd our Country against an aggressor 1s found
in Seotion 1 of the Aet of August 27, 1940 (U.8.0. Title B0,
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S8eo. 401, “Cumulative Annual Focket Part).

In authorizing the President to ocall into actlve
military service, *any and all merbers and units of any or
all reserve gomponents of the Army of the United Btates,”
it is then provided thet such persons *"shall not be em-
ployed beyond the limits of the Western Hemlaphere except
in the Territories and posssssions of the Unlted States,
inoluding the Philippine Islands.' If this statute sghould
be construed, according to its letter, as meaning that the
President as Commander in Chief could not, if he deemed 1t
sasentlial, use the troops covered by the stetute, in advano-
ing outside the limite of our hemisphers, for the purpose of
stopping and annihilating the enemy known to be on his way to
our shores by boat or alrplane, then =2 aaribua Constitutional
question would be presented., BStated somewhat difrerently,
the statute requires that it be subjeet to the power of the
President, in the exerolse of his military authority in a
real emergency, to use the specified troops beyond the limits
of the Western hemisphere. He is not bound to walt until the
enemy #atuslly breaks through our shore line doorways. No

such impotenas inheres in the office of Jommander in Chief.
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He who uges this memorandum willifind 1t helpful

to read 1n thelr entirety the following three legal articles:

7 Journal of American Institute of Criminal
Law and Criminology, pp. £48 and 888, partioular-
1y commencing at page 585 entitled "Powers of
President”. This article was prepared by George
Melling in the office of the Judge Advocate Gen-
eral, Us B. Navy.

45 Polltical Sclence Quarterly, p. 1 (1930),
entitled "wWapr Powers of the Prealdent", eto.

8 George Washington Law Review, December,
1939, pp. 157-182, entltled “wWar Powers®.

HARRY &. RIDGELY

December 18, 1940
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